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Title 3— 


The President 


Presidential Documents 


Proclamation 5787 of March 31, 1988 


Amending the Generalized System of Preferences 


By the President of the United States of America 


A Proclamation 


1. Pursuant to Title V of the Trade Act of 1974, as amended (the Trade Act) (19 
U.S.C. 2461 et seg.), in Proclamation 5365 of August 30, 1985 (50 FR 36220), I 
designated specified articles provided for in the Tariff Schedules of the United 
States (TSUS) (19 U.S.C. 1202) as eligible for preferential tariff treatment under 
the Generalized System of Preferences (GSP) when imported from designated 
beneficiary developing countries. 


2. Pursuant to section 504(c) of the Trade Act, as amended (19 U.S.C. 2464(c)), 
those beneficiary developing countries not designated as least-developed 
beneficiary developing countries are subject to limitations on the preferential 
treatment afforded under the GSP. Pursuant to section 504(c)(5) of the Trade 
Act, as amended, a country that has not been treated as a beneficiary 
developing country with respect to an eligible article may be redesignated 
with respect to such article if imports of such article from such country did not 
exceed the limitations in section 504(c)(1) (after application of paragraph 
(c)(2)) during the preceding calendar year. Further, pursuant to section 
504(d)(1) of the Trade Act, as amended (19 U.S.C. 2464(d)(1)), the limitation 
provided in section 504(c)(1)(B) shall not apply with respect to an eligible 
article if a like or directly competitive article was not produced in the United 
States on January 3, 1985. 


3. Pursuant to sections 503(a) and 504(a) of the Trade Act, as amended (19 
U.S.C. 2463(a) and 2464(a)), in order to subdivide and amend the nomenclature 
of existing items for the purposes of the GSP, I have determined, after taking 
into account information and advice received under section 503({a), that the 
TSUS should be modified to adjust the original designation of eligible articles. 
In addition, pursuant to Title V of the Trade Act, as amended, I have 
determined that it is appropriate to designate specified articles provided for in 
the TSUS as eligible for preferential tariff treatment under the GSP when 
imported from designated beneficiary developing countries, and that such 
treatment for other articles should be terminated. I have also determined, 
pursuant to section 504(a) and (c)(1) of the Trade Act, that certain beneficiary 
countries should no longer receive preferential tariff treatment under the GSP 
with respect to certain eligible articles. Further, I have determined, pursuant to 
section 504(c)(5) of the Trade Act, that certain countries should be redesignat- 
ed as beneficiary developing countries with respect to specified previously 
designated eligible articles. These countries have been excluded from benefits 
of the GSP with respect to such eligible articles pursuant to section 504(c)(1) of 
the Trade Act. Last, I have determined that section 504(c)(1)(B) of the Trade 
Act should not apply with respect to certain eligible articles because no like or 
directly competitive article was produced in the United States on January 3, 
1985. 


4. In Proclamation 5758 of December 24, 1987 (52 FR 49129), I suspended the 
preferential treatment afforded under the GSP to articles imported from Chile 
and removed Chile from the enumeration in TSUS general headnote 3(e)(v)(A) 
of independent countries whose products are eligible for benefits under the 
GSP. In order to take such suspension into account, I have determined that the 
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TSUS should be modified to remove references to particular articles imported 
from Chile which had been ineligible for preferential treatment under the GSP. 


5. Section 604 of the Trade Act (19 U.S.C. 2483) confers authority upon the 
President to embody in the TSUS the substance of the relevant provisions of 
that Act, of other acts affecting import treatment, and of actions taken 
thereunder. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, acting under the authority vested in me by the Constitution and laws 
of the United States, including but not limited to Title V and section 604 of the 
Trade Act of 1974, do proclaim that: 


(1) In order to provide preferential tariff treatment under the GSP to certain 
designated eligible articles, and to provide that one or more countries should 
no longer be treated as beneficiary developing countries with respect to 
certain eligible articles for purposes of the GSP, the TSUS are wecined as 
provided in Annex I to this Proclamation. 


(2){a) In order to provide preferential tariff treatment under the GSP to certain 
countries which have been excluded from the benefits of the GSP for certain 
eligible articles imported from such countries, following my determination that 
a country not previously receiving such benefits should again be treated as a 
beneficiary developing country with respect to such article, the Rates of Duty 
Special column for each of the TSUS items enumerated in Annex II(a) to this 
Proclamation is modified: (I) by deleting from such column for such TSUS 
items the symbol “A*" in parentheses, and (II) by inserting in such column the 
symbol “A” in lieu thereof. 


(b) In order to provide that one or more countries should no longer be treated 
as beneficiary developing countries with respect to an eligible article for 
purposes of the GSP, the Rates of Duty Special column for each of the TSUS 
items enumerated in Annex II(b) to this Proclamation is modified: (I) by 
deleting from such column for such TSUS items the symbol “A” in parenthe- 
ses, and (II) by inserting in such column the symbol “A*” in lieu thereof. 


(3) General headnote 3({e)(v)(D) to the TSUS, listing those articles that are 
eligible for benefits of the GSP except when imported from the beneficiary 
countries listed opposite the enumerated TSUS items for those articles, is 
modified as provided in Annex III to this Proclamation. 


(4)(a) In order to provide benefits under the GSP to specified designated 
eligible articles when imported from any designated beneficiary developing 
country— ; 


(I) the Rates of Duty Special column for TSUS items 112.01, 131.27, 141.15, 
141.83, and 755.15 is modified by inserting in the parentheses the symbol “A,” 
immediately before “E” in each such item; and 


(II) the Rates of Duty Special column for TSUS items 309.20 and 309.21 is 
modified by inserting the rate of ‘Free (A)” for each such item. 


(b) In order to terminate preferential tariff treatment under the GSP for articles 
imported from all designated beneficiary developing countries, the Rates of 
Duty Special column for TSUS item 610.74 is modified by deleting the symbol 
“A*,” in parentheses. 


(5) The eligible articles imported from designated beneficiary developing 
countries and provided for in TSUS items 534.96 and 737.22 shall not be 
subject to the limitations of section 504(c)(1)(B) of the Trade Act, as amended. 


(6) Effective with respect to articles the product of Israel that are entered, or 
withdrawn from warehouse for consumption, on or after the dates specified in 
Annex IV to this Proclamation, the rate of duty set forth in the Rates of Duty 
Special column followed by the symbol “I” in parentheses for each of the 
TSUS items enumerated in such Annex shall be deleted and the rate of duty 
provided in such Annex inserted in lieu thereof. 
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Billing Code 3195-01-M 


(7) The modifications made by this Proclamation shall be effective with 
respect to articles both: (a) imported on or after January 1, 1976, and (b) 
entered, or withdrawn from warehouse for consumption, on or after July 1, 
1988. 


IN WITNESS WHEREOF, I have hereunto set my hand this 31st day of March, 
in the year of our Lord nineteen hundred and eighty-eight, and of the Inde- 
pendence of the United States of America the two hundred and twelfth. 


ai ti. 
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ANNEX I 


Notes: 


1. Bracketed matter is included to assist in the understanding of order modifications. 

2. The following supersedes matter now in the Tariff Schedules of the United States (TSUS). 
The items and superior descriptions are set forth in columnar form, and material in such 
columns is inserted in the columns of the TSUS designated "Items", “Articles", "Rates of 
Duty 1", "Rates. of Duty Special", and "Rates of Duty °", respectively. 


Effective as to articles entered, or withdrawn from warehouse for consumption, On or 
after July 1, 1988. 


1. Item 370.84 is superseded by: 


{Other handkerchiefs, ...:] 
"Of silk: 
370.82 Containing 70 percent or 
more by weight of silk..... eee 7.5% ad val. Free (A,E) 60% ad val. 
3.8% ad val. (I) 
370.86 7.5% ad val. Free (E*) 60% ad val." 
3.8% ad val. (I) 


Item 372.50 is superseded by: 


(Mufflers,...:] 
{Other articles,...:] 
(Of silk: ] 
"Knit: 
Containing 70 
percent or more 
by weight of silk... 5.4% ad val. Free (A,E) 60% ad val, 
2.9% ad val. (I) 
372.49 5.8% ad val. Free (E#*) 60% ad val." 
2.9% ad val. 


3. Item 372.55 is superseded by: 


{Mufflers,...:] 
{Other articles,...:] 
{Of silk:] 
(Not knit: ] 
(Weighing...:] 
"Valued not 
over $5 per 
dozen: 
Contain- 
ing 70 
percent 
or more 
by weight 
of silk... 8% ad val. Free (A,E) 60% ad val. 
4% ad val. (I) 
372.57 8% ai val. Free (E*) 60% ad val." 
4% ad val. (I) 


4. Item 389.40 is superseded by: 


{Articles...:] 
(Other articles,...:] 
(Of man-made...:] 
"Knit (except pile or 
tufted construction): 
389.44 Kitchenware 
scouring pads....... | 1¢.5% ad val. Free (A) 72% ad val. 
6.3% ad val. (1) 
3469.4R OtNEr . .. cues secescae: DIA, SR ed wel. 629% adivaer. (2): 72 ad val” 
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ANNEX I (con.) 


5. Item 423.00 is superseded by: 


{Other inorganic...:] 
POTN OOo voc ete eeecbcccece 
Cha kevin ote wr cas wee cces be esee ns 


3.7% ad val. 
3.7% ad val. 


"423.10 
423.50 


6. Item 534.97 is superseded by: 


{[Smokers'...:] 
"Other: 

Kitchenware of glass-ceramics, 
non-glazed, greater than 75 
percent by volume crystalline, 
containing lithium alumino- 
silicate, having a linear 
coefficient of expansion not 
exceeding 10 x 10 ' per 
Kelvin within a temperature 
range of 0°c to 300°C 
transparent, haze-free, 
exhibiting transmittances of 
infrared radiations in excess 
of 75 percent at a wavelength 
of 2.5 microns when measured 
on a sample 3 mm in thick- 
ness, and containing beta- 
quartz solid solution as the 
predominant crystal phase 


534.96 


6.9% ad val. 


534.99 sd Gib edb icwmasansanses ones, 0.9% an-val. 


7. Items 642.20, 642.21, and 642.22 are superseded by: 


(Strands,...:] 
"Fitted with fittings, or made up 
into articles: 
Ropes, cables or cordage 


fitted with fittings.......... 5.7% ad val. 


MERIOE cacaiealse o o:0 wie Wateie sai 5.7% ad val. 
If Canadian article and 
original motor-vehicle 
equipment (see headnote 2, 
part 6B, schedule 6).......... Free 
If certified for use in civil 
aircraft (see headnote 3, 
part 6C, schedule 6).......... Free 
Conforming change: 
respectively. 


> 


8. Item 682.41 is superseded by: 
(Generators,...:] 
[Motors: ] 
"Of 1 horsepower or more, but 
not over 20 horsepower: 
RG. DOLYPNASE. 2 sie cccsccs 
CUBR Ss s<. 


3.7% ad val. 


682.37 
3.7% ad val. 


682.38 


25% ad val. 
25% ad val." 


Free (A#,E,I) 
Free (A,E,I) 


Free (A,E,I) 40% ad val. 


Free (A,E,I) 40% ad val." 


Free (A*,E,I) 45% ad val. 


Free (A,E,I) 45% ad val. 


45% ad val." 


Items 642.25 and 642.27 are redesignated as 642.28 and 642.29, 


35% ad val. 
35% ad val." 


Free (A*,E,I) 
Free (A,E,I) 
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ANNEX I (con. ) 


9. Item 737.24 is superseded by: 


[Sellis...323 
(Other: ] 
{[Dolls...:] 
"Other: 
Not over 13 inches 
in height 12% ad val. Free (E,I) - 70% ad val. 


Other: 
Capable of 
electromechan- 
ical movement 
of body parts 
activated by, 
and synchro- 
nized with, an 
integral or 
accompanying 
cassette tape 
player or 
micro- 

12% ad val. Free (A,E,I) 70% ad val. 


737.25 Other.......... 12% ad val. Free (E,I) 70% ad val." 


Conforming change: Items 737.21 and 737.23 are redesignated as 737.17 and 737.18, 
respectively. 


10. Item 745.71 is superseded by: 


{Slide...:] 
"Fasteners: 
745.70 Valued not over 4 cents 
CO. ccnesbnaesee sbveseeenicces.- on aa Wal; Free (A*,E,I) 66% ad val. 


745.72 Valued over 4 cents each 15% ad val. Free (E,I) 66% ad val." 


ANNEX II 


Modification in the TSUS of an Article's Preferential 
Tariff Treatment Designation under the GSP 


For the following TSUS items in the Rates of Duty Special column delete the symbol "A*" 
insert an "A" in lieu thereof: 


534.81 
688. 30 
756.15 


For the following TSUS items in the Rates of Duty Special column delete the symbol "A" 
insert an "A®" in lieu thereof: 


141.98 652.72 660.97 727.47 
240.21 653.52 680.62: 734.10 
416.45 653.99 682.55 735.11 
603.50 654.65 685.28 745.32 
646.72 656.15 688. 34 750.22 
650.24 660. 35 705.83 
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ANNEX IIT 
Modifications to General Headnote 3(e)(v)(D) of the TSUS 
General headnote 3(e)(v)(D) is modified-- 


(a) by deleting the following TSUS items numbers and the countries set opposite 
‘these numbers: 


534.81 Taiwan 


Republic of Korea 
610.74 ‘sive 


688.30 Republic of Korea 
756.15 Hong Kong 


(b) by adding in numerical sequence, the following TSUS item numbers and 
countries set opposite them: 


141.98 Mexico 660.97 Singapore 
240.21 Indonesia 680.62 Singapore 
416.45 Taiwan 682. 37 Taiwan 
423.10 Brazil 682.55 Singapore 
603.50 Mexico Hong Kong 
642.19 Republic of Korea 685.28 Republic of Korea 
646.72 Taiwan Taiwan 
652.24 Taiwan 688. 34 Hong Kong 
652.72 Republic of Korea 705.83 Taiwan 
653.52 Taiwan 727.47 Taiwan 
653.99 Taiwan 734.10 Taiwan 
654.65 Taiwan 735.11 Taiwan 
656.15 Mexico 745.32 Taiwan 
660.35 Israel 750.22 Taiwan 


(c) by deleting the following countries opposite the following TSUS items: 


155.20 Dominican Republic 
612.03 Chile 
612.06 Chile 
685.18 Taiwan 
737.96 Mexico 
737.98 Mexico 


(d) by adding, in alphabetical order, the following countries opposite the 
following TSUS items: 


408.72 Republic of Korea 
648.80 Taiwan 

676.15 Mexico 

678.50 Singapore 

734.77 Taiwan 

735.09 Republic of Korea 
740.15 Thailand 

774.58 Republic of Korea 
791.28 Argentina 
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ANNEX IV 


Effective with respect to articles the product of Israel which are entered, or 
withdrawn from warehouse for consumption, on or after the dates set forth in 
the following tabulation. ‘ 


For each of the following items created by Annex I of this Proclamation the 
rate of duty in the Rates of Duty Special column that is followed by the 
symbol "I" in parentheses is deleted and the following rate of duty is 
inserted on the date specified in lieu thereof followed by the symbol "I" 
in parentheses. 


TSUS January 1, January 1, January 1, January 1, 
ITEM 1989 1990 1992 1995 


0.8% Free 
0.8% Free 
0.6% Free 
0.6% Free 
0.8% Free 
0.8% Free 
1.3% Free 
1.3% Free 


370.82 3% 
370.86 3% 
372.47 2.3% 
372.49 

372.53 

372.57 

389.44 

389.48 


WWD > >My 
oOorrl- 


{FR Doc. 88-7569 
Filed 4-1-88; 4:48 pm} 
Billing Code 3195-01-C 
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[FR Doc. 88-7570 
Filed 4-1-88; 4:49 pm] 
Billing code 3195-01-M 


Presidential Documents 


Memorandum of March 31, 1988 


Actions Concerning the Generalized System of Preferences 


Memorandum for the United States Trade Representative 


After considering various private sector requests for review concerning 
worker rights in certain beneficiary developing countries, and in accordance 
with section 502(b)(7) of the Trade Act of 1974, as amended (the Act) (19 
U.S.C. 2462(b)(7)), I have determined that the following beneficiary developing 
countries have taken or are taking steps to afford internationally recognized 
worker rights (as defined in section 502(a)(4) of the Act): Thailand, Indonesia, 
the Republic of Korea, Taiwan, and Turkey. I am continuing to review the 
status of such worker rights in another beneficiary developing country, the 
Central African Republic. 


These determinations shall be published in the Federal Register. 


THE WHITE HOUSE, s 


Washington, March 31, 1988. 
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(FR Doc. 88-7571 
Filed 4-1-88; 4:50 pm] 
Billing code 3195-01-M 


Presidential Documents 


Executive Order 12634 of April 1, 1988 


Delegating Authority To Provide Assistance and Support for 
Peace, Democracy, and Reconciliation in Central America 


By virtue of the authority vested in me as President ‘by the Constitution and 
laws of the United States of America, including H.J. Res. 523, as enacted on 
April 1, 1988 (“the Act’’), the Foreign Assistance Act of 1961, as amended (22 
U.S.C. 2151 et seg.), and section 301 of title 3 of the United States Code, and in 
order to delegate certain functions concerning the designation of amounts to 
be transferred from specified accounts, the transfer of funds, and related 
personnel matters, it is hereby ordered as follows: 


Section 1. The Secretary of Defense, in consultation with the Administrator of 
the Agency for International Development, is authorized to perform the func- 
tions, vested in the President by Sections 3 (b) and (e), 4{a) (2), 8, and 9 of the 
Act, of transferring unobligated funds from the accounts specified in Section 6 
of the Act. 


Sec. 2. The Director of the Office of Management and Budget is authorized to 
perform the function, vested in the President by Section 4(d) of the Act, of 
approving the detailing of personnel to the Agency for International Develop- 
ment. 


Sec. 3. The Secretary of Defense is authorized to perform the function of 
designating the amounts of unobligated funds, made available by the Depart- 
ment of Defense Appropriations Act, 1986, as contained in section 101(b) of 
the further continuing appropriations resolution for the fiscal year 1986 (Public 
Law 99-190), which are to be transferred from each of the accounts spec’fied 
in Section 6. 


THE WHITE HOUSE, 
April 1, 1988. 











Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.0. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 946 


Washington Potatoes; Expenses and 
Assessment Rate 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This final rule authorizes 
expenditures and establishes an 
assessment rate under Marketing Order 
946 for the 1988-89 fiscal period. Funds 
to administer this program are derived 
from assessments on handlers. 
EFFECTIVE DATE: Ju!y 1, 1988 through 
June 30, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Todd A. Delello, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6456, telephone 202-475-5610. 
SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Order No. 946 [7 CFR Part 946] 
regulating the handling of potatoes 
grown in the State of Washington. This 
order is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended [7 U.S.C. 601-674], hereinafter 
referred to as the Act. This final rule has 
been reviewed under Executive Order 
12291 and Departmental Regulation 
1512-1 and has been determined to be a 
“non-major” rule under criteria 
contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 


considered the economic impact of this 
final rule on small entities. 

A proposed rule was issued on March 
3, 1988, and published in the Federal 
Register [53 FR 7370, March 8, 1988}. 
That document contained a proposal to 
add § 946.241 to establish expenses and 
an assessment rate for the State of 
Washington Potato Committee. That 
rule provided that interested persons 
could file comments through March 18, 
1988. No comments were received. 

It is found that the specified expenses 
are reasonable and likely to be incurred, 
and that such expenses and the 
specified assessment rate to cover such 
expenses will tend to effectuate the 
declared policy of the Act. 


List of Subjects in 7 CFR Part 946 


Marketing agreements and orders, 
potatoes (Washington). 

For the reasons set forth in the 
preamble, § 946.241 is added (the 
following section prescribes annual 
expenses and assessment rate and will 
not be published in the Code of Federal 
Regulations): 


PART 946—[ AMENDED] 


1. The authority citation for 7 CFR 
Part 946 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. A new § 946.241 is added to read as 
follows: 


§ 946.241 Expenses and assessment rate. 


Expenses of $33,000 by the State of 
Washington Potato Committee are 
authorized, and an assessment rate of 
$.004 per hundredweight of assessable 
potatoes is established for the fiscal 
period ending June 30, 1989. 
Unexpended funds may be carried over 
as a reserve. 


Dated: March 30, 1988. 
Robert C. Keeney, 
Deputy Director, Fruit and Vegetable 
Division, Agricultural Marketing Service. 
[FR Doc. 88-7388 Filed 44-88; 8:45 am] 


BILLING CODE 3410-02-M 


Federal Register 
Vol. 53, No. 65 


Tuesday, April 5. 1988 


Animal and Plant Health Inspection 
Service 


9 CFR Part 92 
[Docket No. 87-180] 


Specifically Approved States 
Authorized To Receive Mares and 
Stallions imported From CEM-Affected 
Countries 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Final rule. 


SUMMARY: We are amending the 
regulations by adding Montana to the 
list of states approved to receive certain 
mares and stallions imported into the 
United States from countries where 
contagious equine metritis (CEM) exists. 
This action relieves restrictions on 
importers of mares and stallions from 
countries affected with CEM. 

EFFECTIVE DATE: May 5, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Harvey A. Kryder, Senior Staff 
Veterinarian, Import-Export and 
Emergency Planning Staff, VS, APHIS, 
USDA, Room 810, Federal Building, 6506 
Belcrest Road, Hyattsville, MD 20782, 
301-436-8695. 

SUPPLEMENTARY INFORMATION: 


Background 


The regulations in 9 CFR Part 92, 

§§ 92.2(i)(2), 92.4(a)(5) and 92.4(a)(8), 
allow certain horses (mares and 
stallions over 731 days old) to be 
imported into the United States from 
certain countries where contagious 
equine metritis (CEM) exists, if specific 
requirements to prevent their 
introducing CEM into the United States 
are met and the horses are consigned to 
approved states for further inspection, 
treatment, and testing. 

We published in the Federal Register 
on October 6, 1987 (52 FR 37320-37321, 
Docket Number 87-086), a proposal to 
add Montana to the list of approved 
states authorized to receive mares and 
stallions that are over 731 days old and 
are imported from countries where CEM 
exists. Our proposal invited the 
submission of written comments, which 
were required to be postmarked or 
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received on or before December 7, 1987. 
We did not receive any comments. 
Based on the rationale set forth in the 
proposal, we are adopting the proposed 
rule as a final rule. 

Executive Order 12291 and Regulatory 
Flexibility Act 


We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, Federal, state, or 
local government agencies, or 
geographic regions; will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived the 
review process required by Executive 
Order 12291. 

We anticipate that fewer than 25 
mares and stallions over 731 days old 
will be imported into the state of 
Montana annually from countries where 
CEM exists. Approximately 2,400 mares 
and stallions over 731 days old and from 
countries where CEM exists were 
imported into the entire United States in 
Fiscal Year 1986. During the same 
period, approximately 26,000 horses of 
ali classes were imported into the 
United States. 

Under these circumstances, the Acting 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 
Executive Order 12372 

This program/activity is listed in the 
catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to the 
provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with state and local 
officials. (See 7 CFR Part 3015, Subpart 
Vv) 


List of Subjects in 9 CFR Part 92 


Animal diseases, Canada, Imports, 
Livestock and livestock products, 
Mexico, Poultry and poultry products, 
Quarantine, Transportation, Wildlife. 

Accordingly, 9 CFR Part 92 is 
amended as follows: 


PART 92—iMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS; INSPECTION AND OTHER 
REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 


1. The authority citation for Part 92 is 
revised to read as follows: 

Authority: U.S.C. 1622; 19 U.S.C. 1306; 21 
U.S.C. 102-105, 111, 134a, 134b, 134c, 134d, 
134f, and 135; 31 U.S.C. 9701; 7 CFR 2.17, 2.51, 
and 371.2(d). 


§92.4 [Amended] 

2. In § 92.4, paragraphs (a)(5)(ii) and 
(a)(8)(ii) are amended by adding “The 
State of Montana” in alphabetical order. 

Done in Washington, DC, this 31st day of 
March, 1988. 

Larry B. Slagle, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

[FR Doc. 88-7435 Filed 44-88; 8:45 am] 
BILLING CODE 3410-34-M 


FEDERAL RESERVE SYSTEM 


12 CFR Part 202 
(Reg. B; EC-1] 


Equal Credit Opportunity; Update to 
Official Staff Commentary 


AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Final official staff 
interpretation. 


SUMMARY: The Board is publishing in 


final form revisions to the official staff 
commentary to Regulation B (Equal 
Credit Opportunity). The commentary 
applies and interprets the requirements 
of Regulation B and is a substitute for 
individual staff interpretations of the 
regulation. The revisions address issues 
concerning consideration of age in 
evaluating creditworthiness, signature 
requirements, record retention and 
collection of monitoring information. 


EFFECTIVE DATE: April 1, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Kathleen S. Brueger or Leonard N. 
Chanin, Staff Attorneys, or Adrienne D. 
Hurt, Senior Attorney, Division of 
Consumer and Community Affairs, at 
(202) 452-2412 or 452-3667; for the 
hearing impaired on/y, contact 
Earnestine Hill or Dorothea Thompson, 
Telecommunication Device for the Deaf, 
at (202) 452-3544, Board of Governors of 
the Federal Reserve System, 
Washington, DC 20551. 
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SUPPLEMENTARY INFORMATION: 
(1) General 


The Equal Credit Opportunity Act 
(ECOA) (15 U.S.C. 1691 et seg.) makes it 
unlawful for creditors to discriminate in 
any aspect of a credit transaction on the 
basis of race, color, religion, national 
origin, sex, marital status, age, receipt of 
public assistance, or the exercise of 
rights under the Consumer Credit 
Protection Act. This statute is 
implemented by the Board's Regulation 
B (12 CFR Part 202). 

On November 20, 1985, an official 
staff commentary (EC-1, Supp. I to 12 
CFR Part 202) was published to interpret 
the regulation (50 FR 48018). The 
commentary is designed to provide 
guidance to creditors in applying the 
regulation to specific transactions. The 
commentary is updated periodically to 
address significant questions that arise. 
The previous update was published in 
April 1987 (52 FR 10732). This notice 
contains the second update, which was 
proposed for comment on December 10, 
1987 (52 FR 47589). The revisions are 
effective April 1, 1988. 


(2) Revisions 
The following is a brief description of 
the revisions to the commentary: 


Section 202.6 Rules concerning 
evaluation of applications. 


6(b) Specific Rules Concerning Use of 
Information. 


Paragraph 6(b}(2) 


Comment 6(b)(2)-1 is amended to 
clarify that while § 202.6(b)(2){iv) 
permits favoring persons age 62 and 
older both in evaluating 
creditworthiness and in the credit terms 
offered, that paragraph does not permit 
offering more favorable credit terms to 
an age group that includes persons 
under age 62 (such as persons age 55 
and older). To offer a program favoring 
a larger age group, the creditor must rely 
on the special purpose credit provisions 
of § 202.8. The additional language does 
not, of course, affect consideration of 
age in evaluating creditworthiness in a 
credit scoring system, as described in 
comment 6(b)(2)-2. 

Comment 6(b)(2)-3 is amended to 
clarify that, in a judgmental system, age 
or age-related information about an 
applicant may be considered only in 
connection with other relevant 
information about the particular 
applicant or transaction. 


Section 202.7 Rules concerning 
extensions of credit. 


7(d) Signature of Spouse or Other 
Person. 
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Paragraph 7(d)(5) 


Comment 7(d)(5)-2 is revised in light 
of United States v. ITT Consumer 
Financial Corp., 816 F.2d 487 (9th Cir. 
1987) to clarify the rules about when a 
creditor may require additional 
signatures on a credit obligation in a 
community property state. In the /7T 
case, the U.S. Court of Appeals for the 
Ninth Circuit held that the future 
earnings of a spouse cannot be 
characterized as community property 
until they are earned. Therefore, when 
an applicant relies on the spouse’s 
future earnings to establish 
creditworthiness, a creditor may 
condition the extension of credit on the 
nonapplicant spouse's signing the credit 
obligation. 

Whether an applicant is relying on the 
future earnings of a nonapplicant spouse 
is for the creditor to determine. Because 
§ 202.5(c)(2)(iv) permits a creditor 
routinely to request information about a 
nonapplicant spouse, the mere fact that 
the nonapplicant spouse’s income is 
listed on an application form is 
insufficient to show that the applicant is 
relying on the spouse's income. 

In addition to revisions to the first and 
second sentence of comment 7(d)(5)-2, a 
third sentence has been added to 
incorporate the holding of /TT and to 
address questions raised by creditors. 
Some creditors have asked whether, 
given the /7T ruling, they are required to 
obtain the signature of the applicant's 
spduse whose future earnings are relied 
on for an extension of credit. Creditors 
also have asked whether they may take 
marital status into consideration when 
future earnings are relied on—that is, 
whether a creditor may follow the 
practice of not requiring the signature of 
an applicant's spouse if it is the 
creditor's practice to require a signature 
when it is a person not married to the 
applicant whose future earnings are 
relied on. They explain that, in the case 
of a spouse, the creditor is assuming the 
spouse's future earnings—unlike the 
future earnings of a nonspouse—will 
become community property once 
earned, under state property law. The 
third sentence of the comment 
addresses both of these points. A 
reference to § 202.6(c), which allows the 
consideration of state property laws, has 
also been added. 


Section 202.12 Record retention. 


12(b) Preservation of Records. 

Comment 12(b)-1 is revised to clarify 
the rules for record retention of 
documents (for example, notifications of 
action taken) in computerized systems. 


Section 202.13 Information for 
monitoring purposes. 
13(a) Information to Be Requested. 
Comment 13(a)-5 is revised to clarify 
the monitoring information rules 
regarding open-end lines of credit. 


List of Subjects in 12 CFR Part 202 


Banks, Banking, Civil rights, 
Consumer protection, Credit, Federal 
Reserve System, Marital status 
discrimination, Minority groups, 
Penalties, Religious discrimination, Sex 
discrimination, Women. 


(3) Text of Revisions 


Pursuant to authority granted in 
section 703 of the Equal Credit 
Opportunity Act (15 U.S.C. 1691b), the 
Board amends the official staff 
commentary to Regulation B (12 CFR 
Part 202 Supp. I)-as follows: 


PART 202—[AMENDED] 


1. The authority citation for Part 202 
continues to read: 


Authority: 15 U.S.C. 1691 et seq. 


2. The revisions amend the 
commentary (12 CFR Part 202, Supp. I) 
by revising comments 6(b)(2)-1, 6(b)(2)- 
3, 7(d)(5)-2, 12(b)-1 and 13(a)-5 to read 
as follows: 


Supplement I—Official Staff 
Commentary 


* * * * * 


Section 202.6—Rules Concerning Evaluation 
of Applications 
* * * * * 

6(b) Specific rules concerning use of 


information. 
* * * * * 


Paragraph 6(b)(2) 

1, Favoring the elderly. Any system of 
evaluating creditworthiness may favor a 
credit applicant who is age 62 or older. A 
credit program that offers more favorable 
credit terms to applicants age 62 or older is 
also permissible; a program that offers more 
favorable credit terms to applicants at an age 
lower than 62 is permissible only if it meets 
the special-purpose credit requirements of 
§ 202.8. 


* * * * * 


3. Consideration of age in a judgmental 
system. In a judgmental system, defined in 
§ 202.2(t), a creditor may not take age directly 
into account in any aspect of the credit 
transaction. For example, the creditor may 
not reject an application or terminate an 
account because the applicant is 60 years old. 
But a creditor that uses a judgmental system 
may relate the applicant's age to other 
information about the applicant that the 
creditor considers in evaluating 
creditworthiness. For example: 

¢ Acreditor may consider the applicant's 
occupation and length of time to retirement to 
ascertain whether the applicant's income 
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(including retirement income) will support the 
extension of credit to its maturity. 

¢ Acreditor may consider the adequacy of 
any security offered when.the term of the 
credit extension exceeds the life expectancy 
of the applicant and the cost of realizing on 
the collateral could exceed the applicant's 
equity. (An elderly applicant might not 
qualify for a 5 percent down, 30-year 
mortgage loan but might qualify with a larger 
downpayment or a shorter loan maturity.) 

¢ Acreditor may consider the applicant's 
age to assess the significance of the length of 
the applicant's emp!oyment (a young 
applicant may have just entered the job 
market) or length of time at an address (an 
elderly applicant may recently have retired 
and moved from a long-term residence). 

As the examples above illustrate, the 
evaluation must be made in an 
individualized, case-by-case manner; and it is 
impermissible for a creditor, in deciding 
whether to extend credit or in setting the 
terms and conditions, to base its decision on 
age or information related exclusively to age. 
Age or age-related information may be 
considered only in evaluating other 
“pertinent elements of creditworthiness” that 
are drawn from the particular facts and 
circumstances concerning the applicant. 


* * * * * 


Section 202.7—Rules Concerning Extensions 
of Credit 


* * * * * 


7(d) Signature of spouse or other person. 


* * * * * 


Paragraph 7(d)(5) 


* * * * 


2. Reliance on income of another person— 
individual credit. An applicant who requests 
individual credit relying on the income of 
another person (including a spouse in a 
noncommunity property state) may be 
required to provide the signature of the other 
person to make the income available to pay 
the debt. In community property states, the 
signature of a spouse may be required if the 
applicant relies on the spouse's separate 
income. If the applicant relies on the spouse's 
future earnings that as a matter of state law 
cannot be characterized as community 
property until earned, the creditor may 
require the spouse's signature, but need not 
do so—even if it is the creditor's practice to 
require the signature when an applicant relies 
on the future earnings of a person other than 
a spouse. (See § 202.6(c) on consideration of 
state property laws.) 


* * * * *. 


Section 202.12—Record Retention. 


* * * * * 


12(b) Preservation of records. 

1. Copies. A copy of the original record 
includes carbon copies, photocopies, 
microfilm or microfiche copies, or copies 
produced by any other accurate retrieval 
system, such as documents stored and 
reproduced by computer. A creditor that uses 
a computerized or mechanized system need 
not keep a written copy of a document (for 
example, an adverse action notice) if it can 
regenerate all pertinent information in a 


BEST COPY AVAILABLE 
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timely manner for examination or other 
purposes. 


* * * * * 


Section 202.13—Information for Monitoring 
Purposes 

13(a} Information to be requested. 
* * - * * 

5. Transactions not covered. The 
information-collection requirements of this 
section apply to applications for credit 
primarily for the purchase or refinancing of a 
dwelling that is or will become the 
applicant's principal residence. Therefore, 
applications for credit secured by the 
applicant's principal residence but made 
primarily for a purpose other than the 
purchase or refinancing of the principal 
residence (such as loans for home 
improvement and debt consolidation) are not 
subject to information-collection 
requirements. An application for an open-end 
home equity line of credit is not subject to 
this section unless it is readily apparent to 
the creditor when the application is taken 
that the primary purpose of the line is for the 
purchase or refinancing of a principal 
dwelling. 

Board of Governors of the Federal Reserve 
System, March 30, 1988. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 88-7348 Filed 44-88; 8:45 am] 
BILLING CODE 6210-01-M 


12 CFR Part 205 
[Reg. E; EFT-2] 


Electronic Fund Transfers; Update to 
Official Staff Commentary 


AGENCY: Board of Governors of the 
Federal Reserve System. 

ACTION: Final official staff 
interpretation. 


SUMMARY: The Board is publishing in 


final form revisions to the official staff 
commentary to Regulation E (Electronic 
Fund Transfers). The commentary 
applies and interprets the requirements 
of Regulation E and is a substitute for 
individual staff interpretations of the 
regulation. The revisions address 
questions that have arisen about the 
regulation, including amendments 
adopted by the Board in August 1987 
dealing with POS/ACH services. The 
revisions deal with, for example, the 
responsibilities of a service-providing 
institution concerning periodic 
statements, card issuance, and error 
resolution. 

EFFECTIVE DATE: April 1, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Thomas J. Noto, Staff Attorney, or John 
C. Wood, Senior Attorney, Division of 
Consumer and Community Affairs, at 
(202) 452-2412; for the hearing-impaired 


only, contact Earnestine Hill or 
Dorothea Thompson, 
Telecommunication Device for the Deaf, 
at (202) 452-3544, Board of Governors of 
the Federal Reserve System, 
Washington, DC 20551. 

SUPPLEMENTARY INFORMATION: (1) 
General. The Electronic Fund Transfer 
Act (15 U.S.C. 1693 et seg.) governs any 
transfer of funds that is electronically 
initiated and that debits or credits a 
consumer's account. This statute is 
implemented by the Board's Regulation 
E (12 CFR Part 205). 

Effective September 24, 1981, an 
official staff commentary (EFT-2, Supp. 
II to 12 CFR Part 205) was published to 
interpret the regulation. The 
commentary is designed to provide 
guidance to financial institutions in 
applying the regulation to specific 
situations. The commentary is updated 
periodically to address significant 
questions that arise. The previous 
updates were published on April 6, 1983 
(48 FR 14880), October 18, 1984 (49 FR 
40794), April 3, 1985 (50-FR 13180), April 
21, 1986 (51 FR 13484), and April 3, 1987 
(52 FR 10734). This notice contains the 
sixth update, which was proposed for 
comment on December 10, 1987 (52 FR 
47591). The revisions are effective April 
1, 1988. 

(2) Description of revisions. The 
following is a brief description of the 
revisions to the commentary: 


Section 205.3 Exemptions. 
Question 3-6 


Question 3-6 is revised to make clear 
that section 913 of the EFT Act does not 
require an employer to give its 
employees the option of receiving their 
salary by check or cash as an 
alternative to direct deposit; an 
employer also complies with section 913 
by allowing employees to choose the 
institutions to receive their direct 
deposits. 


Section 205.14 Services Offered by 
Financial Institutions Not Holding 
Consumer's Account. 


Question 14-4 


Question 14-4 is revised to make clear 
that a service provider need not furnish 
a periodic statement if it complies with 
the conditions set forth in the August 
1987 amendments to the regulation (52 
FR 30904). 


Question 14-5 


This question is added to clarify that, 
in a POS/ACH program, if the service 
provider does not issue the debit card 
that is actually used to initiate transfers, 
or does not issue a debit card at all, the 
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service provider must send periodic 
statements to consumers. 


Question 14-6 


This question is also new. It deals 
with the responsibility of a service 
provider for error resolution. It clarifies 
that the service provider must reimburse 
the consumer for any fees or charges 
incurred as a result of the error, 
including those imposed by the account- 
holding institution. 


Question 14-7 


This question is added to address an 
issue concerning the periodic statement 
provided by the account-holding 
institution. Specifically, the question 
makes clear that the statement need not 
show, with respect to POS/ACH 
transactions, information other than the 
transaction description set forth in 
§ 205.9(b)(1). 


List of Subjects in 12 CFR Part 205 


Banks, banking; Consumer protection; 
Electronic fund transfers; Federal 
Reserve System; Penalties. 


(3) Text of revisions. Pursuant to 
authority granted in section 904 of the 
Electronic Fund Transfer Act, 15 U.S.C. 
1693b, the Board amends the official 
staff commentary to Regulation E (12 
CFR Part 205, Supp. Il) as follows: 

1. The authority citation for Part 205 
continues to read: 


Authority. Pub. L. 95-630, 92 Stat. 3730 (15 
U.S.C. 1693). 


2. The revisions amend the official 
staff commentary on Regulation E (EFT- 
2, Supp. II to 12 CFR Part 205) by 
revising questions 3-6 and 14-4 and by 
adding questions 14-5, 14-6, and 14-7, 
and read as follows: 


Supplement II—Official Staff 
Interpretations 


Section 205.3—Exemptions. 


Q 3-6: Compulsory use—salary payments. 
Preauthorized transfers from a financial 
institution to a consumer's account at the 
same institution are exempt from the act and 
regulation generally but are subject to the 
statutory prohibition against requiring an 
employee (as a condition of employment) to 
receive payroll deposits by electronic means 
at a particular institution. Does this 
prohibition apply to a financial institution as 
an employer? 

A: Yes. The prohibition applies to all 
employers, including financial institutions. To 
comply with the law, an employer could, for 
example, give its employees a choice of the 
method of receiving payment—letting the 
employee choose between having pay 
deposited at a particular institution, or 
receiving payment by check or cash. Or, an 
employer could mandate payment by 
electronic means, but allow the employee to 





Federal Register / Vol. 53, No. 65 / Tuesday, April 5, 1988 / 


choose the institution to receive direct 
deposits. 

As in the case of preauthorized loan 
payments, the compulsory-use prohibition 
does not require an employer to offer 
alternative means of payment to employees 
who agreed to electronic deposits at a 
particular financial institution before May 10, 
1980. However, if an employee asks to 
terminate this arrangement, the employer 
should honor the request. (§ 205.3({d)(2), § 913) 


* * * * * 


Section 205.14—Services Offered by 
Financial Institutions Not Holding 
Consumer's Account. 


Q 14-4: Periodic statement—-service- 
providing institution. Does the service- 
providing institution have to provide to the 
consumer a periodic statement showing 
transfers other than electronic fund transfers 
made with the service provider's access 
device? 

A: No. Moreover, if the service provider 
complies with the conditions set forth in the 
regulation, it need not provide any periodic 
statement. (§ 205.14(a)(2)(i)-{v)) 

Q 14-5: Periodic statement—issuance of 
card. If a service provider issues its own card 
but then allows the consumer to use another 
card (such as a bank-issued debit or credit 
card) to initiate transfers through the POS/ 
ACH system, must it send periodic 
statements? 

A: Yes. To qualify for the periodic 
statement exception, the service provider 
must issue the debit card that will actually be 
used to initiate transfers. Similarly, a service 
provider that does not issue any debit card 
remains subject to the requirement to send 
periodic statements. (§ 205.14{a)(2)(i)) 

Q 14-6: Error resolution—responsibility of 
service-providing institution. In a POS/ACH 
transaction, the consumer properly notifies 
the service-providing institution of an alleged 
error. What is the service provider's 
responsibility? 

A: The service provider must investigate 
and resolve the error as set forth in the 
regulation. If an error in fact occurred, any 
fees or charges imposed as a result of the 
error, either by the service provider or by the 
account-holding institution (for example, 
overdraft or dishonor fees) must be 
reimbursed to the consumer by the service 
provider. (§§ 205.11 and 205.14(a)(3)-(a)(6)) 

Q 14-7: Content of periodic statement— 
account-holding institution. For POS/ACH 
transactions initiated by the service provider, 
is the account-holding institution required to 
disclose all the items specified in section 
205.9(b) on its periodic statement? 

A: No. Its periodic statemerit need contain 
only the information as specified in 
§ 2u5.9(b)(1). ($ 205.14(b)(1)) 

* * * * * 

Board of Governors of the Federal Reserve 

System, March 30, 1988. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 88-7349 Filed 44-88; 8:45 am] 
BILLING CODE 6210-01-M 


12 CFR Part 226 
[Reg. Z; Docket No. R-0545A] 


Update to Official Staff Commentary 


AGENCY: Board of Governors of the 
Federal Reserve System. 
ACTION: Official staff interpretation. 


SuMMARY: The Board is publishing in 
final form changes to the official staff 
commentary to Regulation Z (Truth in 
Lending). The commentary provides 
guidance to creditors in complying with 
an amendment to Regulation Z that was 
adopted by the Board in December of 
1987 (52 FR 48665). The regulatory 
amendment requires creditors to provide 
more information to consumers about 
certain closed-end variable-rate loans 
than was previously required under 
Regulation Z. The commentary revisions 
include new material and technical 
changes in existing material. The Board 
is also publishing changes to the official 
staff commentary on other provisions of 
Regulation Z elsewhere in this issue of 
the Federal Register. 

EFFECTIVE DATE: April 1, 1988, but 
compliance optional! until October 1, 
1988. 

FOR FURTHER INFORMATION CONTACT: 
Sharon T. Bowman or Thomas J. Noto, 
Staff Attorneys, or Michael S. Bylsma, 
Senior Attorney, Division of Consumer 
and Community Affairs, Board of 
Governors of the Federal Reserve 
System, Washington, DC, 20551, (202) 
452-3667. For the hearing impaired only, 
Telecommunication Device for the Deaf 
(TDD), contact Earnestine Hill or 
Dorothea Thompson at (202) 452-3544. 


SUPPLEMENTARY INFORMATION: 


(1) Background 

This official staff interpretation 
applies and interprets a final 
amendment to Regulation Z that is 
designed to provide more information to 
consumers about closed-end variable- 
rate transactions secured by a 
consumer's principal dwelling with a 
term greater than one year. The 
amendment to the regulation was 
published on December 24, 1987 (52 FR 
48665) with a mandatory compliance 
date of October 1, 1988. Proposed 
revisions to the commentary were first 
published for public comment on 
November 24, 1986 (51 FR 42248). Upon 
adoption of the regulatory amendment, 
the Board published the commentary for 
additional comment on December 24, 
1987 (52 FR 48707). The Board is now 
adopting the commentary revisions in 
final form with compliance optional 
until October 1, 1988. The major 
revisions to the commentary begin with 
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comment 18(f)(2)-1. Portions of existing 
commentary that have undergone only 
minor changes have been reprinted to 
clarify the revisions. With the exception 
of the provisions interpreting the new 
disclosure rules, many of the changes 
reflect either renumbering of existing 
paragraphs or shifting of existing 
general commentary regarding variable- 
rate disclosures from the commentary to 
§ 226.18(f) to the commentary to section 
226.17(c). 


(2) Explanation of Revisions 


The following is a brief description of 
the revisions to the commentary: 


Subpart C—Closed-end Credit 


Section 226.17—General disclosure 
requirements 


17(a) Form of Disclosures 
Paragraph 17(a)(1) 


Comment 17(a)(1}-2 is amended to 
clarify that the general segregation 
requirement in § 226.17(a)({1) does not 
apply to the disclosures required under 
new §§ 226.19(b) and 226.20(c). The 
information contained in the fifth 
bulleted paragraph under comment 
17(a)(1)-5, which discusses disclosure of 
a variable-rate feature on other 
documents, has been deleted since 
similar information will be required 
under new paragraph (f)(2) of § 226.18. 
In addition, the ninth bulleted paragraph 
under comment 17(a)(1)-5, discussing 
negative amortization, has been revised 
to change the reference from 
§ 226.18(f)(3) to new § 226.18(f){1)(iii). 


17(b) Time of Disclosures 


Comment 17(b)-1 has been expanded 
by adding a reference to the timing 
requirements in new § 226.19(b) for 
variable-rate transactions secured by 
the consumer's principal dwelling with a 
term greater than one year. Comment 
17(b)-2 has been amended by adding a 
reference to the timing rules for 
additional disclosures required upon the 
conversion of open-end transactions to 
certain closed-end variable-rate 
transactions. 


17(c) Basis of Disclosures and Use of 
Estimates 


Paragraph 17(c)(1) 


The first bulleted paragraph in 
comment 17({c)(1)-2 has been revised to 
clarify that preferred-rate loans are 
variable-rate transactions (while 
retaining the employee’s loan as an 
example) and to change the reference 
from § 226.18(f) to § 226.19(b). 

Material generally relating to the 
basis of disclosures for variable-rate 
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transactions currently in the 
commentary to § 226.18(f} has been 
moved to the commentary to 

§ 226.17(c}(1) and the material currently 
in the commentary to § 226.17(c){1) has 
been reordered to accommodate this 
change. Comments 17(c}({1) -8, -9 and — 
10, discussing graduated payment 
mortgages, Morris Plans and number of 
transactions have been redesignated, 
respectively, as comments 17(c)(1)-12 
-14 and -15. Material currently contained 
in comments 18(f)-2 and -3, discussing 
the basis of disclosures and use of 
estimates for variable-rate transactions, 
has been added as comments 17{c)(1)}-8 
and -9. 

Comment 17({c)(1)-10 incorporates 
material on discounted variable-rate 
transactions currently contained in 
comment 18(f)-8, and the heading of the 
comment has been changed to clarify 
that it applies to transactions in which 
the initial rate is either lower or higher 
than the fully indexed rate. In addition, 
an error in the figures in the example of 
a transaction with a 7% percent 
payment cap has been corrected. 

Most of the material currently in 
comment 18(f}-6 relating to the basis of 
disclosure for certain variable-rate 
transactions has been incorporated in 
comment 17(c)(1)-11. Revisions have 
been made to clarify that preferred-rate 
transactions can include transactions 
other than employee preferred-rate 
loans. For example, variable-rate rules 
apply where a preferential rate is 
offered so long as the consumer permits 
loan payments to be debited from a 
deposit account. Two parts of existing 
comment 18(f)-6 that do not relate to the 
basis of disclosure, namely the reference 
in the second bullet to the conditions for 
imposition of a shared-appreciation 
feature and the reference to the 
hypothetical example in the third bullet, 
have been deleted in the new comment 
17(c)(1)-11. 

The material currently in comment 
18(f)-7, discussing growth-equity 
mortgages, has been incorporated in 
new comment 17(c)(1)-13, although 
detailed discussion of the option of 
disclosing by analogy to variable-rate 
disclosures has been deleted in favor of 
a more general reference in the new 
comment 17(c)(1)-13. 


17(d) Multiple Creditors; Multiple 
Consumers 


Comment 17({d}-2 has been amended 
to clarify that the disclosures required 
under § 226.19(b) need only be provided 
to the consumer who expresses an 
interest in a variable-rate loan program, 
and not to every consumer who may be 
entitled to rescind the transaction. 


17(f) Early Disclosures 


As a result of the revisions to § 226.19 
of the regulation, the reference in 
comment 17(f)-3 to § 226.19{b) has been 
revised to reference § 226.19(a)(2). 


Section 226.18—Content of disclosures. 
18(f} Variable Rate 


Comment 18(f)-1 has been expanded 
to explain whether paragraph (f)(1) or 
(£}(2) of § 226.18 applies to a particular 
variable-rate transaction. Comment 
18(f)-1 indicates that variable-rate loans 
that are for a term greater than one year 
and are secured by the consumer's 
principal dwelling are subject to the 
special early disclosure requirements of 
new § 226.19(b)}. The comment states 
that “shared-equity” or “shared- 
appreciation” mortgages are subject to 
the disclosure requirements of 
§ 226.18(f}(1) regardless of the general 
coverage of §§ 226.18(f)(1) and 226.19(b). 
The comment also explains that, under 
new footnote 43, creditors may 
substitute the new disclosures under 
§§ 226.19(b) and 226.18(f}(2) for any 
closed-end variable-rate transaction. 

With minor changes, material relating 
to the basis of disclosures for variable- 
rate transactions has been moved to the 
commentary to § 226.17(c){(1). 
Consequently, comments 18f{}-2 and -3 
and comments 18(f}-5 through -8 have 
been deleted. Present comment 18{f)-4 
has been redesignated as comment 
18(f}(1)-1. The material currently in 
comments 18({f}-2 and -3 has been 
incorporated, respectively, in comments 
17(c)(1)-8 and -9, and the material 
currently in comments 18(f}-6 and -7 has 
been incorporated in comments 17{c)(1}- 
11 and -13. The material currently in 
comment 18(f)-8, discussing discounted 
transactions, has been incorporated in 
comment 17(c)(1}-10 and the heading 
has been changed to clarify that the 
comment also applies to transactions 
where the initial rate is higher than the 
fully indexed rate. The material 
currently in comment 18ff}-5 has been 
incorporated in the commentary to new 
§ 226.19(b). Some of the material 
currently in comment 18(f}-6 has been 
incorporated in new comment 19{b}-4 to 
clarify that the designated transactions 
are subject to the general disclosure 
requirements of new § 226.19{b). The 
material currently in comment 18(f}-6 
relating to the basis for disclosures has 
not been transferred to new comment 
19(b)-4, since such information has been 
incorporated in comment 17(c)(1)-11. 

The current headings referring to 
paragraphs 18(f) (1) through (4) have 
been changed to reference paragraphs 
18(f}(1) (i) through (iv) to reflect the fact 
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that current § 226.18(f) of the regulation 
has become § 226.18(f)(1). 

Comment 18(f)(2)-1 has been added to 
clarify that where a variable-rate 
transaction is secured by the consumer's 
principal dwelling and has a term 
greater than one year, the later 
disclosures required under § 226.18 must 
state that the variable-rate feature exists 
and refer to the variable-rate disclosures 
provided earlier to the consumer under 
new § 226.19(b). 


Section 226.19 Certain residential 
mortgage transactions. 


The title of this section of the 
commentary has been revised to read 
“Certain Residential Mortgage and 
Variable-Rate Transactions” to reflect 
the fact that § 226.19 of the regulation 
now incorporates disclosure provisions 
for variable-rate loans secured by the 
consumer's principal dwelling that have 
a term greater than one year. 


19(a) Time of Disclosure 


The current heading referring to 19{a) 
has been redesignated as 19(a)(1). 
Existing comments 19(a)-1 through 
19(a)-5 therefore have become 
comments 19(a)(1)-1 through -5. 


19(b) Redisclosure Required 


The current heading referring to 19{b) 
has been redesignated as 19(a)(2). 
Existing comments 19({b)—1 through 
19(b}~4 have therefore become 
comments 19{a}(2}-1 through -4. 

Comment 19{b}—1 has been added to 
clarify that the new requirements of 
§ 226.19(b) apply to variable-rate 
transactions secured by the consumer's 
principal dwelling with a term greater 
than one year. The comment states that 
“shared-equity” or “shared- 
appreciation” mortgages are subject to 
the disclosure requirements of 
§ 226.18(f)(1) regardless of the general 
coverage of §§ 226.18(f){1) and = 1040). 
The comment also explains tha 
sscapeedeinaile mehete tier 
determined in accordance with the rules 
set forth in the commentary to 
§ 226.17(c)(5). 

Comment 19({b)-2 explains the special 
timing rules under § 226.19(b) for cases 
where applications are received through 
an agent or broker or by telephone. The 
comment also explains that where open- 
end accounts convert, pursuant to a 
written agreement, to transactions 
subject to § 223.19(b), the required 
disclosures may be given at the time of 
conversion. 

Comment 19(b)-3 incorporates 
material previously contained in 
comment 18(f}-5 to clarify that creditors 
may substitute information provided in 
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accordance with the variable-rate 
regulations of other federal agencies for 
the disclosures required by § 226.29(b). 
The references to footnote 43 and 

§ 226.18(f) in old comment 18(f)-5 have 
been revised to reference footnote 45a 
and § 226.29(b), respectively, in the new 
comment 19(b)-3. 

Comment 19(b)-4 incorporates, with 
changes, some of the material previously 
contained in comment 18(f}-6 to clarify 
that the designated transactions are 
subject to certain or all of the general 
disclosure requirements of § 226.19(b). 
The last sentence in the first bullet 
under old comment 18(f}-6 referring to 
the disclosures that must be given for 
renegotiable rate mortgages has been 
deleted in the new comment 19(b)-4. 
The language in the third bullet under 
old comment 18(f)-6 has been revised in 
the new comment 19(b)-4 to clarify that 
preferred-rate loans where the rate can 
increase upon some occurrence are 
variable-rate transactions even where 
the initial underlying rate is fixed, and 
the reference to the hypothetical 
example in the last sentence has been 
deleted. 


Paragraph 19(b}(1) 


Comment 19(b)(1)—1 clarifies what 
constitutes a suitable substitute for the 
Consumer Handbook on Adjustable 
Rate Mortgages. New comment 19(b)(1)- 
2 explains that the Consumer Handbook 
requirement is not applicable to loan 
programs where the underlying interest 
rate is fixed. Thus the Consumer 
Handbook need not be provided, for 
example, in certain preferred-rate 
transactions or when variable-rate 
mortgage insurance or required credit 
life insurance is offered in connection 
with an otherwise fixed-rate. 
transaction. 


Paragraph 19(b)(2) 


Comment 19(b)(2)-1 explains that a 
creditor must provide disclosures for 
each of its variable-rate programs in 
which the consumer expresses an 
interest. The final comment has been 
expanded from the proposal to also 
indicate that a creditor need only 
provide disclosures for programs that 
are available to the consumer. Thus if 
an application is denied within the 
three-day period following receipt 
through a broker, disclosures need not 
be provided under footnote 45b of the 
regulation. In addition, if a program is 
made available only to certain 
customers of an institution, the creditor 
need not provide disclosures for that 
program to other consumers who 
express a general interest in the 
creditor's ARM programs. The final 
comment also indicates that a creditor 


should provide additional loan program 
disclosures in response to subsequent 
expressions of interest by the consumer. 
Finally, material has been included to 
clarify that program disclosures may 
consist of more than one page. 

Comment 19(b)(2}-2 has been added 
to clarify what constitutes a separate 
loan program that would require 
separate program disclosures. The final 
comment also clarifies that loans with a 
different term constitute distinct 
programs. 

Comment 19{b)(2)-3 has been added 
to clarify that the disclosures required 
under § 226.19(b)(2) need only be made 
as applicable. The final comment has 
been expanded to clarify that 
disclosures relating to payments are 
only applicable to payments based on 
the interest rate, loan balance and loan 
term. 

Comment 19{b)(2)—4 has been added 
to explain the circumstances under 
which a Creditor must revise its loan 
program disclosures. 

Comments to new § 226.19(b)(2) (i) 
through (xiii) have been added to clarify 
the requirements imposed by these 
paragraphs and to illustrate how a 
creditor may comply with the new 
provisions. Additional commentary has 
been added to explain, for example, how 
to select index values to be used in the 
historical index table and how to 
illustrate discounted and premium rates. 


Section 226.20 Subsequent disclosure 
requirements. 


20(a) Refinancings 


Comment 20{a)}-3 has been amended 
to clarify that the addition of a variable- 
rate feature to an obligation or an 
increase in the rate based on a 
previously undisclosed variable-rate 
feature are events requiring disclosures 
under new § 226.19(b) if the variable- 
rate transaction is secured by the 
consumer's principal dwelling and has a 
term greater than one year. The 
comment explains that, in such cases, 
disclosures must be given at the time of 
the addition or increase. 


20(b) Assumptions 


Comment 20(b)-6 has been amended 
to provide that assumptions of variable- 
rate transactions secured by the 
consumer's principal dwelling with a 
term greater than one year may be 
disclosed solely in accordance with 
§ 226.18(f)(1) and that disclosures under 
§§ 226.18(f)(2)(ii) and 226.19(b) need not 
be provided. 


20(c) Variable-Rate Adjustments 


Comment 20(c)-1 has been added to 
explain what subsequent disclosures are 
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required to be made by a creditor or a 
subsequent holder in cases where an 
interest rate adjustment is made in a 
variable-rate transaction subject to new 
§ 226.19(b). Comment 20{c)-2 has been 
added to clarify that shared-equity or 
shared-appreciation mortgages are 
exempt from the subsequent disclosure 
requirements of § 226.20(c). Comment 
20(c)(1)-1 and comment 20{c)(2)-1 have 
been added to clarify the requirements 
that current and prior interest rates and 
index values be disclosed on adjustment 
notices. Comment 20(c)(3)-1 has been 
added to clarify that § 226.20{c)(3) is 
applicable only when interest rate 
carryover occurs at an adjustment. 
Comment 20(c)(4)-1 has been added to 
clarify the disclosure of contractual 
effects of an adjustment, and comment 
20(c)(5)-1 has been added to clarify 
when the disclosure of fully amortizing 
payments is required. 


Appendix H—Closed-End Model Forms 
and Clauses 


Comment app. H-4 has been revised 
to clarify that the model clauses set 
forth in Appendix H-4(A) of the 
regulation apply to transaction subject 
to § 226.18(f)(1). In addition, 
commentary has been provided to 
interpret the new model clauses H-4(B) 
through H-4(D) in Appendix H. These 
additions are numbered as comments 
app. H-5 through -7. Commentary 
describing new Sample H-14 has been 
added as comment app. H-18. 
Consequently, existing comments app. 
H-5 through -14 have been renumbered 
as comments app. H-8 through -17 and 
existing comments app. H-16 through 
-20 have been renumbered as comments 
app. H-19 through -23. 


List of Subjects in 12 CFR Part 226 


Advertising, Banks, Banking, 
Consumer protection, Credit, Federal 
Reserve System, Finance, Penalties, 
Rate limitations, Truth in lending. 


Pursuant to authority granted in 
section 105 of the Truth in Lending Act 
(15 U.S.C. 1604 as amended), the Board 
amends the official staff commentary to 
Regulation Z (12 CFR Part 226 Supp. I) 
as follows: 


PART 226—[ AMENDED] 


(1) The authority citation for Part 226 
continues to read: 


Authority: Sec. 105, Truth in Lending Act, 
as amended by sec. 605, Pub. L. 96-221, 94 
Stat. 170 (15 U.S.C. 1604 et seq.); sec. 1204(c), 
Competitive Equality Banking Act, Pub. L. 
100-86, 101 Stat. 552. 


(2) Text of revisions. The commentary 
(12 CFR Part 226 Supp. I) is amended by 
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revising comment 17(a)(1)-2; removing 
the information contained in the fifth 
bullet under comment-17(a)(1)-5 and 
changing the reference in the ninth 
bullet under this comment from 

§ 226.18(f)(3) to § 226.18(f)(1){iii); 
revising comments 17(b)-1 and 17(b)-2; 
revising the information contained in the 
first bullet under comment 17(c)(1)-2; 
redesignating comment 17(c)(1)-8 as 
comment 17(c)(1)-12; redesignating 
comments 17(c)(1)-9 and 17(c)(1)-10 as 
comments 17(c)(1)-14 and 17(c)(1)-15, 
respectively; adding comments 17(c)(1)- 
8 through 17(c)(1)-11 and 17(c)(1)-13; 
revising comment 17(d)-2; changing the 
reference in comment 17(f)-3 from 

§ 226.19(b) to § 226.19(a)(2); revising 
comment 18(f)-1; removing comments 18- 
(f}-2 and 18-(f)-3; removing comments 
18(f)-5 through 18(f)-8; adding a heading 
“Paragraph 18 (f}(1)(i)” under the 
heading “Paragraph 18(f)(1)” and 
redesignating comment 18(f)(1)-1 as 
comment 18(f)(1)(i)-1; redesignating 
comment 18(f}-4 as comment 18(f)(1)-1; 
revising the heading “Paragraph 
18(f)(2)" to read “Paragraph 18 (f)(1)(ii)” 
and redesignating comment 18(f)(2)-1 as 
comment 18(f)(1)(ii)-1; revising the 
heading “Paragraph 18(f)(3)” to read 
“Paragraph 18(f)(1)(iii)" and 
redesignating comment 18(f}(3)-1 as 
comment 18(f)(1)(iii)-1; revising the 
heading “Paragraph 18(f)(4)”" to read 
“Paragraph 18(f)(1)}(iv)” and 
redesignating comments 18(f)(4)-1 and 
18(f)(4)-2 as comments 18(f)(1){iv)-1 and 
18(f)(1)(iv)-2, respectively; adding a 
heading to read “Paragraph 18(f)(2)”: 
adding comment 18(f)(2)-1; revising the 
title to the commentary to § 226.19; 
revising the heading “19(a) Time of 
Disclosure” to read “19(a)(1) Time of 
Disclosure” and redesignating 
comments 19(a)-1 through 19(a)-5 as 
comments 19(a)(1)-1 through 19(a)(1)-5, 
respectively; revising the heading ‘19(b) 
Redisclosure Required” to read “19(a)(2) 
Redisclosure Required” and 
redesignating comments 19(b)-1 through 
19(b)-4 as comments 19(a)(2)-1 through 
19(a)(2)-4, respectively; adding a 
heading “19(b) Certain Variable-Rate 
Transactions”; adding comments 19(b)-1 
through 19(b)(2) (xiii)-1; revising 
comment 20(a)-3; revising comment 
20(b)-6; adding a heading to read “20(c) 
Variable-Rate Adjustments” and adding 
comments 20(c)-1, 20(c)-2, 20(c)(1)-1, 
20(c)(2)-1, 20(c)(3)-1, 20(c)(4)-1 and 
20(c)(5)-1; revising the heading and the 
first sentence of comment app. H-4; 
redesignating comments app. H-5 
through app. H-20 as comments app. 
H-8 through app. H-23, respectively; 
adding comments app. H-5 through app. 


H-7; and revising newly redesignated 
comment app. H-18 as follows: 


Supplement I—Official Staff 
Interpretations 


* 7 * 7 * 


Section 226.17—General Disclosure 
Requirements. 


17(a) Form of disclosures. 
Paragraph 17(a}(1). 


* * * 

2. Segregation of disclosures. The 
disclosures may be grouped together and 
segregated from other information in a 
variety of ways. For example, the disclosures 
may appear on a separate sheet of paper or 
may be set off from other information on the 
contract or other documents: 

¢ By outlining them in a box 

¢ By bold print dividing lines 

¢ By a different color background 

¢ By a different type style 
(The general segregation requirement 
described in this subparagraph does not 
apply to the disclosures required under 
§§ 226.19(b) and 226.20(c) although the 
disclosures must be clear and conspicuous.) 
* * * * * 


17(b) Time of disclosures. 


1. Consummation. As a general rule, 
disclosures must be made before 
“consummation” of the transaction. The 
disclosures need not be given by any 
particular time before consummation, except 
in certain mortgage transactions and 
variable-rate transactions secured by the 
consumer's principal dwelling with a term 
greater than one year under § 226.19. (See the 
commentary to § 226.2(a)(13) regarding the 
definition of consummation.) 

2. Converting open-end to closed-end 
credit. If an open-end credit account is 
converted to a closed-end transaction under 
a written agreement with the consumer, the 
creditor must provide a set of closed-end 
credit disclosures before consummation of 
the closed-end transaction. (See the 
commentary to § 226.19(b) for the timing rules 
for additional disclosures required upon the 
conversion to a variable-rate transaction 
secured by a consumer's principal dwelling 
with a term greater than one year.) If 
consummation of the closed-end transaction 
occurs at the same time as the consumer 
enters into the open-end agreement, the 
closed-end credit disclosures may be given at 
the time of conversion. If disclosures are 


delayed until conversion and the closed-end _ 


transaction has a variable-rate feature, 
disclosures should be’ based on the rate in 
effect at the time of conversion. (See the 
commentary to § 226.5 regarding conversion 
of closed-end to open-end credit.) 


17(c) Basis of disclosures and use of 

estimates. 

Paragraph 17(c)(1). 
o * 


* * * 


* *¢+ & 


2. Modification of obligation. 

e If the creditor offers a preferential rate, 
such as an employee preferred rate, the 
disclosures should reflect the terms of the 
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legal obligation. (See the commentary to 

§ 226.19(b) for an example of a preferred-rate 
transaction that is a variable-rate 
transaction.) 


* * * * * 


8. Basis of disclosures in variable-rate 
transactions. The disclosures for a variable- 
rate transaction must be given for the full 
term of the transaction and must be based on 
the terms in effect at the time of 
consummation. However, in a variable-rate 
transaction with either a seller buydown that 
is reflected in the credit contract or a 
consumer buydown, disclosures should not 
be based solely on the initial terms. In those 
transactions, the disclosed annual percentage 
rate should be a composite rate based on the 
lower rate for the buydown period and the 
rate that is the basis of the variable-rate 
feature for the remainder of the term. (See the 
commentary to § 226.17(c) for a discussion of 
buydown transactions and the commentary 
to § 226.19(a)(2) for a discussion of the 
redisclosure in certain residential mortgage 
transactions with a variable-rate feature). 

9. Use of estimates in variable-rate 
transactions. The variable-rate feature does 
not, by itself, make the disclosures estimates. 

10. Discounted and premium variable-rate 
transactions. In some variable-rate 
transactions, creditors may set an initial 
interest rate that is not determined by the 
index or formula used to make later interest 
rate adjustments. Typically, this initial rate 
charged to consumers is lower than the rate 
would be if it were calculated using the index 
or formula. However, in some cases the 
initial rate may be higher. In a discounted 
transaction, for example, a creditor may 
calculate interest rates according to a 
formula using the six-month Treasury bill 
rate plus a 2 percent margin. If the Treasury 
bill rate at consummation is 10 percent, the 
creditor may forgo the 2 percent spread and 
charge only 10 percent for a limited time, 
instead of setting an initial rate of 12 percent. 

¢ When creditors use an initial interest 
rate that is not calculated using the index or 
formula for later rate adjustments, the 
disclosures should reflect a composite annual 
percentage rate based on the initial rate for 
as long as it is charged and, for the remainder 
of the term, the rate that would have been 
applied using the index or formula at the time 
of consummation. The rate at consummation 
need not be used if a contract provides for a 
delay in the implementation of changes in an 
index value. For example, if the contract 
specifies that rate changes are based on the 
index value in effect 45 days before the 
change date, creditors may use the index 
value in effect not more than 45 days before 
consummation in calculating a composite 
annual percentage rate. 

© The effect of the multiple rates must also 
be reflected in the calculation and disclosure 
of the finance charge, total of payments, and 
payment schedule. 

¢ If a loan contains a rate or payment cap 
that would prevent the initial rate or 
payment, at the time of the first adjustment, 
from changing to the rate determined by the 
index or formula at consummation, the effect 
of that rate or payment cap should be 
reflected in the disclosures. 
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¢ Because these transactions involve 
irregular payment amounts, an annual 
percentage rate tolerance of % of 1 percent 
applies, in accordance with § 226.22{a)(3) of 
the regulation. 

¢ Examples of discounted variable-rate 
transactions include— 

—A 30-year loan for $100,000 with no prepaid 
finance charges and rates determined by 
the Treasury bill rate plus 2 percent. Rate 
and payment adjustments are made 
annually. Although the Treasury bill rate at 
the time of consummation is 10 percent, the 
creditor sets the interest rate for one year 
at 9 percent, instead of 12 percent 
according to the formula. The disclosures 
should reflect a composite annual 
percentage rate of 11.63 percent based on 9 
percent for one year and 12 percent for 29 
years. Reflecting those two rate levels, the 
payment schedule should show 12 
payments of $804.62 and 348 payments of 
$1,025.31. The finance charge should be 
$266,463.32 and the total of payments 
$366,463.32. 

—Same loan as above, except with a 2 
percent rate cap on periodic adjustments. 
The disclosures should reflect a composite 
annual percentage rate of 11.53 percent 
based on 9 percent for the first year, 11 
percent for the second year, and 12 percent 
for the remaining 28 years. Reflecting those 
three rate levels, the payment schedule 
should show 12 payments of $804.62, 12 
payments of $950.09, and 336 payments of 
$1,024.34. The finance charge should be 
$265,234.76, and the total of payments 
$365,234.76. 

—Same loan as above, except with a 7% 
percent cap on payment adjustments. The 
disclosures should reflect a composite 
annual percentage rate of 11.64 percent, 
based on 9 percent for one year and 12 
percent for 29 years. Because of the 
payment cap, five levels of payments 
should be reflected. The payment schedule 
should show 12 payments of $804.62, 12 
payments of $864.97, 12 payments of 
$929.84, 12 payments of $999.58, and 312 
payments of $1,070.04. The finance charge 
should be $277,040.60, and the total of 
payments $377,040.60. 

This paragraph does not apply to variable- 
rate loans in which the initial interest rate is 
set according to the index or formula used for 
later adjustments but is not set at the value of 
the index or formula at consummation. For 
example, if a creditor commits to an initial 
rate based on the formula on a date prior to 
consummation, but the index has moved 
during the period between that time and 
consummation, a creditor should base its 
disclosures on the initial rate. 

11. Other variable-rate transactions. 
Examples of variable-rate transactions 
include: 

¢ Renegotiable rate mortgage instruments 
that involve a series of short-term loans 
secured by a long-term obligation, where the 
lender is obligated to renew the short-term 
loans at the consumer's option. At the time of 
renewal, the lender has the option of 
increasing the interest rate. Disclosures must 
be given for the longer term of the obligation, 
with all disclosures calculated on the basis of 
the rate in effect at the time of consummation 
of the transaction. 


e “Shared-equity” or “shared- 
appreciation” mortgages that have a fixed 
rate of interest and an appreciation share 
based on the consumer's equity in the 
mortgaged property. The appreciation share 
is payable in a lump sum at the specified 
time. Disclosures must be based on the fixed 
interest rate. (As discussed in the 
commentary to section 226.2, other types of 
shared-equity arrangements are not 
considered “credit” and are not subject to 
Regulation Z.) 

¢ Preferred-rate loans where the terms of 
the legal obligation provide that the initial 
underlying rate is fixed but will increase 
upon the occurrence of some event, such as 
an employee leaving the employ of the 
creditor, and the note reflects the preferred 
rate. The disclosures are to be based on the 
preferred rate. 

Graduated-payment mortgages and step- 
rate transactions without a variable-rate 
feature are not considered variable-rate 
transactions. 


* * * * o 


13. Growth-equity mortgages. Also referred 
to as payment-escalated mortgages, these 
mortgage plans involve scheduled payment 
increases to prematurely amortize the loan. 
The initial payment amount is determined as 
for a long-term loan with a fixed interest rate. 
Payment increases are scheduled 
periodically, based on changes in an index. 
The larger payments result in accelerated 
amortization of the loan. In disclosing these 
mortgage plans, creditors may either: 

¢ Estimate the amount of payment 
increases, based on the best information 
reasonably available; or 

¢ Disclose by analogy to the variable-rate 
disclosures in 226.18(f)(1). 

(This discussion does not apply to growth- 
equity mortgages in which the amount of 
payment increases can be accurately 
determined at the time of disclosure. For 
these mortgages, as for graduated-payment 
mortgages, disclosures should reflect the 
scheduled increases in payments.) 

* * * os 7 


17(d) Multiple creditors; multiple consumers. 
* * * * + 


2. Multiple consumers. When two 
consumers are joint obligors with primary 
liability on an obligation, the disclosures may 
be given to either one of them. If one 
consumer is merely a surety or guarantor, the 
disclosures must be given to the principal 
debtor. In rescindable transactions, however, 
separate disclosures must be given to each 
consumer who has the right to rescind under 
§ 226.23, although the disclosures required 
under § 226.19(b) need only be provided to 
the consumer who expresses an interest in a 
variable-rate loan program. 


* * * * 7 


Section 226.18—Content of Disclosures. 


* * * * * 


18(f) Variable rate. 


1. Coverage. The requirements of § 226.18(f) 
apply to all transactions in which the terms 
of the legal obligation allow the creditor to 
increase the rate originally disclosed to the 
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consumer. It includes not only increases in 
the interest rate but also increases in other 
components, such as the rate of required 
credit life insurance. The provisions, 
however, do not apply to increases resulting 
from delinquency (including late payment), 
default, assumption, acceleration or transfer 
of the collateral. Section 226.18(f}(1) applies 
to variable-rate transactions that are not 
secured by the consumer's principal dwelling 
and to those that are secured by the principal 
dwelling but have a term of one year or less. 
Section 226.18(f)(2) applies to-variable-rate 
transactions that are secured by the 
consumer's principal dwelling and have a 
term greater than one year. Moreover, 
transactions subject to § 226.18(f)(2) are 
subject to the special early disclosure 
requirements of § 226.19(b). (However, 
“shared-equity” or “shared-appreciation” 
mortgages are subject to the disclosure 
requirements of § 226.(f}(1) and not to the 
requirements of §§ 226.18(f)(2) and 226.19(b) 
regardless of the general coverage of those 
sections.) Creditors are permitted under 
footnote 43 to substitute in any variable-rate 
transaction the disclosures required under 

§ 226.19(b) for those disclosures ordinarily 
required under 226.18(f)(1). Creditors who 
provide variable-rate disclosures under 

§ 226.19(b) must comply with all of the 
requirements of that section, including the 
timing of disclosures, and must also provide 
the disclosures required under § 226.18(f}(2). 
Creditors utilizing footnote 43 may, but need 
not, also provide disclosures pursuant to 

§ 226.20{c). (Substitution of disclosures under 
§ 226.18(f}(1) in transactions subject to 
§226.19(b) is not permitted under the 
footnote.) 


* * * * * 


Paragraph 18(f}(2). 

1. Disclosure required. In variable-rate 
transactions that have a term greater than 
one year and are secured by the consumer's 
principal dwelling, the creditor must give 
special early disclosures under § 226.19(b) in 
addition to the later disclosures required 
under § 226.18(f)(2). The disclosures under 
§ 226.18(f}(2) must state that the transaction 
has a variable-rate feature and that variable- 
rate disclosures have been provided earlier. 


* * * * * 


Section 226.19—Certain Residential 
Mortgage and Variable-Rate Transactions. 


* * 7 * * 


19(B) Certain variable-rate transactions. 


1. Coverage. Section 226.19(b) applies to all 
closed-end variable-rate transactions that are 
secured by the consumer's principal dwelling 
and have a term greater than one year. The 
requirements of this section apply not only to 
transactions financing the initial acquisition 
of the consumer's principal dewlling, but also 
to any other closed-end variable-rate 
transaction secured by the principal dwelling. 
Closed-end variable-rate transactions that 
are not secured by the principal dwelling, or 
are secured by the principal dwelling but 
have a term of one year or less, are subject to 
the disclosure requirements of § 226.18(f)(1) 
rather than those of § 226.19(b). (Furthermore, 
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“shared-equity” or “shared-appreciation” 
mortgages are subject to the disclosure 
requirements of § 226.18(f)(1) rather than 
those of § 226.19(b) regardless of the general 
coverage of those sections.) For purposes of 
this section, the term of a variable-rate 
demand loan is determined in accordance 
with the commentary to § 226.17({c)(5). 

2. Timing. A creditor must give the 
disclosures required under this section at the 
time an application form is provided or 
before the consumer pays a non-refundable 
fee, whichever is earlier. In cases where a 
creditor receives a written application 
through an intermediary agent or broker, 
however, footnote 45b provides a substitute 
timing rule requiring the creditor to deliver 
the disclosures or place them in the mail not 
later than three business days after the 
creditor receives the consumer's written 
application. This three-day rule also applies 
where the creditor takes an application over 
the telephone. If, however, the consumer 
merely requests an application over the 
telephone, the creditor must include the early 
disclosures required under this section with 
the application that is sent to the consumer. 
In cases where the creditor solicits 
applications through the mail, the creditor 
must also send the disclosures required under 
this section if an application form is included 
with the solicitation. In cases where an open- 
end credit account will convert to a closed- 
end transaction subject to this section under 
a written agreement with the consumer, 
disclosures under this section may be given 
at the time of conversion. (See the 
commentary to § 226.20(a) for information on 
the timing requirements for § 226.19(b)(2) 
disclosures when a variable-rate feature is 
later added to a transaction.) 

3. Other variable-rate regulations. 
Transactions in which the creditor is required 
to comply with and has complied with the 
disclosure requirements of the variable-rate 
regulations of other Federal agencies are 
exempt from the requirements of § 226.19(b), 
by virtue of footnote 45a, and are exempt 
from the requirements of § 226.20{c), by virtue 
of footnote 45c. Those variable-rate 
regulations include the regulations issued by 
the Federal Home Loan Bank Board and 
those issued by the Department of Housing 
and Urban Development. The exception in 
footnotes 45a and 45c is also available to 
creditors that are required by state law to 
comply with the federal variable-rate 
regulations noted above and to creditors that 
are authorized by title VIII of the Depository 
Institutions Act of 1982 (12 U.S.C. 3801 et 
seq.) to make loans in accordance with those 
regulations. Creditors using this exception 
should comply with the timing requirements 
of those regulations rather than the timing 
requirements of Regulation Z in making the 
variable-rate disclosures. 

4. Examples of variable-rate transactions. 
The following transactions, if they have a 
term greater than one year and are secured 
by the consumer's principal dwelling, 
constitute variable-rate transactions subject 
to the disclosure requirements of § 226.19(b). 

* Renegotiable rate mortgage instruments 
that involve a series of short-term loans 
secured by a long-term obligation, when the 
lender is obligated to renew the short-term 


loans at the consumer's option. At the time of 
renewal, the lender has the option of 
increasing the interest rate. 

¢ Preferred-rate loans where the terms of 
the legal obligation provide that the initial 
underlying rate is fixed but will increase 
upon the occurrence of some event, such as 
an employee leaving the employ of the 
creditor, and the note reflects the preferred 
rate. The disclosures under §§ 226.19(b)(1) 
and 226.19(b)(2)(v), (viii), (ix), (x} and (xiii) 
are not applicable to such loans. 

Graduated-payment mortgages and step- 
rate transactions without a variable-rate 
feature are not considered variable-rate 
transactions. 


Paragraph 19(b}(1). 


1. Substitutes. Creditors who wish to use 
publications other than the Consumer 
Handbook on Adjustable Rate Mortgages 
must make a good faith determination that 
their brochures are suitable substitutes to the 
Consumer Handbook. A substitute is suitable 
if it is, at a minimum, comparable to the 
Consumer Handbook in substance and 
comprehensiveness. Creditors are permitted 
to provide more detailed information than is 
contained in the Consumer Handbook. 

2. Applicability. The Consumer Handbook 
need not be given for variable-rate 
transactions subject to this section in which 
the underlying interest rate is fixed. (See 
comment 19(b)-4 for an example of a 
variable-rate transaction where the 
underlying interest rate is fixed.) 


Paragraph 19(b)(2). 


1. Disclosure for each variable-rate 
program. A creditor must provide disclosures 
to the consumer that fully and separately 
describe each of the creditor's variable-rate 
loan programs in which the consumer 
expresses an interest. If a program is made 
available only to certain customers of an 
institution, a creditor need not provide 
disclosures for that program to other 
consumers who express a general interest in 
a creditor's ARM programs. These 
disclosures must be given at the time an 
application form is provided or before the 
consumer pays a non-refundable fee, 
whichever is earlier. If the consumer 
subsequently expresses an interest in other 
available variable-rate loan programs subject 
to § 226.19(b)(2), the creditor must provide 
disclosures for such additional programs. The 
creditor, of course, is permitted to give the 
consumer information about additional 
programs subject to § 226.19(b) initially. An 
individual program disclosure may consist of 
more than one page. For example, a creditor 
may attach a separate page containing the 
historical payment example for the particular 
program. In addition, these disclosures may 
be inserted or printed in the Consumer 
Handbook (or a suitable substitute) as long 
as they are identified as the creditor's loan 
program disclosures. 

2. Variable-rate loan program defined. If 
the identification, the presence or absence, or 
the exact value of a loan feature must be 
disclosed under this section, variable-rate 
loans that differ as to such features constitute 
separate loan programs. 

For example, separate loan program 
disclosures would be required based on 
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differences in any of the following loan 
features: 

¢ The index or other formula used to 
calculate interest rate adjustments. 

¢ The rules relating to changes in the index 
value, interest rate, payments, and loan 
balance. : 

¢ The presence or absence of, and the 
amount of, rate or payment caps. 

¢ The presence of a demand feature. 

¢ The possibility of negative amortization. 

¢ The possibility of interest rate carryover. 

¢ The frequency of interest rate and 
payment adjustments. 

¢ The presence of a discount feature. 

In addition, if a loan feature such as the 
term of the loan must be taken into account 
in preparing the disclosures required by 
§ 226.19(b)(2) (viii) and (x), variable-rate 
loans that differ as to that feature constitute 
separate programs and require separate loan 
program disclosures under § 226.19(b)(2). If, 
however, a representative value may be 
given for a loan feature or the feature need 
not be disclosed under § 226.19(b)(2), 
variable-rate loans that differ as to such 
features do not constitute separate loan 
programs. For example, separate program 
disclosures would not be required based on 
differences in the following loan features: 

© The amount of a discount. 

¢ The amount of a margin. 

3. As applicable. The disclosures required 
by this section need only be made as 
applicable. Any disclosure not relevant to a 
particular transaction may be eliminated. For 
example, if the transaction does not contain a 
demand feature, the disclosure required 
under §226.19(b)(2)(xi) need not be given. As 
used in this section, “payment” refers only to 
a payment based on the interest rate, loan 
balance and loan term, and does not refer to 
payment of other elements such as mortgage 
insurance premiums. 

4. Revisions. A creditor must revise the 
disclosures required under this section once a 
year as soon as reasonably possible after the 
new index value becomes available. 
Revisions to the disclosures also are required 
when the loan program changes. 


Paragraph 19(b)(2)(i). 

1. Change in interest rate, payment, or 
term. A creditor must disclose the fact that 
the terms of the legal obligation permit the 
creditor, after consummation of the 
transaction, to increase (or decrease) the 
interest rate, payment, or term of the loan 
initially disclosed to the consumer. For 
example, the disclosures for a variable-rate 
program in which the interest rate and 
payment (but not loan term) can change 
might read, “Your interest rate and payment 
can change yearly.” In transactions where the 
term of the loan may change due to rate 
fluctuations, the creditor must state that fact. 


Paragraph 19(b})(2)(ii). 

1. Indentification of index or formula. If a 
creditor ties interest rate changes to a 
particular index, this fact must be disclosed, 
along with a source of information about the 
index. For example, if a creditor uses the 
weekly average yield on U.S. Treasury 
Securities adjusted to a constant maturity as 
its index, the disclosure might read, “Your 
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index is the weekly average yield on U.S. 
Treasury Securities adjusted to a constant 
maturity of one year published weekly in the 
Wall Street Journal.” If no particular index is 
used, the creditor must briefly describe the 
formula used to calculate interest rate 
changes. 

2. Changes at creditor's discretion. If 
interest rate changes are at the creditor's 
discretion, this fact must be disclosed. If an 
index is internally defined, such as by a 
creditor's prime rate, the creditor should 
either briefly describe that index or state that 
interest rate changes are at the creditor's 
discretion. 


Paragraph 19(b)(2)(iii). 

1. Determination of interest rate and 
payment. This provision requires an 
explanation of how the creditor will 
determine the consumer's interest rate and 
payment. In cases where a creditor bases its 
interest rate on a specific index and adjusts 
the index through the addition of a margin, 
for example, the disclosure might read, “Your 
interest rate is based on the index plus a 
margin, and your payment will be based on 
the interest rate, loan balance, and remaining 
loan term.” If applicable, the creditor should 
also disclose that the rate and payment will 
be rounded. 

Paragraph 19(b){2)(iv). 

1. Current margin value and interest rate. 
Because the disclosures can be prepared in 
advance, the interest rate and margin may be 
several months old when the disclosures are 
delivered. A statement, therefore, is required 
alerting consumers to the fact that they 
should inquire about the current margin value 
applied to the index and the current interest 
rate. For example, the disclosure might state, 
“Ask us for our current interest rate and 
margin.” 

Paragraph 19(b)(2)(v). 

1. Discounted and premium interest rate. In 
some variable-rate transactions, creditors 
may set an initiai interest rate that is not 
determined by the index or formula used to 
make later interest rate adjustments. 
Typically, this initial rate charged to 
consumers is lower than the rate would be if 
it were calculated using the index or formula. 
However, in some cases the initial rate may 
be higher. If the initial interest rate will be a 
discount or a premium rate, creditors must 
alert the consumer to this fact. For example, 
if a creditor discounted a consumer's initial 
rate, the disclosure might state, “Your initial 
interest rate is not based on the index used to 
make later adjustments.” (See the 
commentary to § 226.17(c)(1) for a further 
discussion of discounted and premium 
variable-rate transactions.) In addition, the 
disclosure must suggest that consumers 
inquire about the amount that the program is 
currently discounted. For example, the 
disclosure might state, “Ask us for the 
amount our adjustable rate mortgages are 
currently discounted.” (See the commentary 
to § 226.19({b)(2)(viii) for a discussion of how 
to reflect the discount or premium in the 
historical example.) 


Paragraph 19(b)(2)(vi). 

1. Frequency. The frequency of interest rate 
and payment adjustments must be disclosed. 
If interest rate changes will be imposed more 
frequently or at different intervals than 
payment changes, a creditor must disclose 
the frequency and timing of both types of 
changes. For example, in a variable-rate 
transaction where interest rate changes are 
made monthly, but payment changes occur on 
an annual basis, this fact must be disclosed. 


Paragraph 19(b)(2)(vii). 

1. Rate and payment caps. The creditor 
must disclose limits on changes (increases or 
decreases) in the interest rate or payment. If 
an initial discount is not taken into account in 
applying overall or periodic rate limitations, 
that fact must be disclosed. If separate 
overall or periodic limitations apply to 
interest rate increases resulting from other 
events, such as the exercise of a fixed-rate 
conversion option or leaving the creditor's 
employ, those limitations must also be stated. 
Limitations do not include legal limits in the 
nature of usury or rate ceilings under state of 
Federal statutes or regulations. (See § 226.30 
for the rule requiring that a maximum interest 
rate be included in certain variable-rate 
transactions.) 

2. Negative amortization and interest rate 
carryover. A creditor must disclose, where 
applicable, the possibility of negative 
amortization. For example, the disclosure 
might state, “If any of your payments are not 
sufficient to cover the interest due, the 
difference will be added to your loan 
amount.” In addition, the creditor must 
disclose the existence of any interest rate 
carryover provisions. Interest rate carryover 
exists when a change in the index rate that is 
not imposed at the time of an adjustment 
because, for example, it exceeds an 
adjustment limitation, is carried over and 
incorporated into the calculation of future 
rate adjustments. For example, if the index 
rises 3 percentage points during the year and 
the loan contains a 2 percentage point cap on 
annual changes (increases or decreases) in 
the interest rate, interest rate carryover exists 
if the creditor may impose the additional 
percentage point the following year as an 
addition to the rate derived by using the 
index or formula. In such cases, the creditor 
must disclose the fact that changes in the 
index will be carried over to subsequent 
interest rate adjustment dates. The disclosure 
might state, “Changes in the index not passed 
on as changes in the interest rate will be 
carried over and applied to subsequent 
interest rate adjustments.” 

3. Conversion option. If a loan program 
permits consumers to convert their variable- 
rate loans to fixed-rate loans, the creditor 
must disclose that the interest rate may 
increase if the consumer converts the loan to 
a fixed-rate loan. The creditor must also 
disclose the rules relating to the conversion 
feature, such as the period during which the 
loan may be converted, that fees may be 
charged at conversion, and how the fixed rate 
will be determined. The creditor should 
identify any index or other measure or 
formula used to determine the fixed rate and 
state any margin to be added. In disclosing 
the period during which the loan may be 
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converted and the margin, the creditor may 
use information applicable to the conversion 
feature during the six months preceding 
preparation of the disclosures and state that 
the information is representative of 
conversion features recently offered by the 
creditor. The information may be used until 
the program disclosures are otherwise 
revised. Although the rules relating to the 
conversion option must be disclosed, the 
effect of exercising the option should not be 
reflected elsewhere in the disclosures, such 
as in the historical example or in the 
calculation of the initial and maximum 
interest rate and payments. 

4. Preferred-rate loans. Section 226.19(b) 
applied to preferred-rate loans, where the 
rate will increase upon the occurrence of 
some event, such as an employee leaving the 
creditor's employ, whether or not the 
underlying rate is fixed or variable. In these 
transactions, the creditor must disclose the 
event that would allow the creditor to 
increase the rate such as that the rate may 
increase if the employee leaves the creditor's 
employ. The creditor must also disclose the 
rules relating to termination of the preferred 
rate, such as that fees may be charged when 
the rate is changed and how the new rate will 
be determined. 

Paragraph 19(b)(2)(viii). 

1. Index movement. This section requires a 
creditor to provide an historical example, 
based on a $10,000 loan amount originating in 
1977, showing how interest rate changes 
implemented according to the terms of the 
loan program would have affected payments 
and the loan balance at the end of each year 
during a 15-year period. (In all cases, the 
creditor need only calculate the payments 
and loan balance for the term of the loan. For 
example, in a five-year loan, a creditor would 
show the payments and loan balance for the 
five-year term, from 1977 to 1981, with a zero 
loan balance reflected for 1981. For the 
remaining ten years, 1982-1991, the creditor 
need only show the remaining index values, 
margin and interest rate.) Pursuant to this 
section, the creditor must provide a history of 
index values for the preceding 15 years. 
Initially, the disclosures would give the index 
values from 1977 to the present. Each year 
thereafter, the revised program disclosures 
should include an additional year's index 
value until 15 years of values are shown. If 
the values for an index have not been 
available for 15 years, a creditor need only go 
back as far as the values are available in 
giving a history and payment example. In all 
cases, only one index value per year need be 
shown. Thus, in transactions where interest 
rate adjustments are implemented more 
frequently than once per year, a creditor may 
assume that the interest rate and payment 
resulting from the index value chosen will 
stay in effect for the entire year for purposes 
of calculating the loan balance as of the end 
of the year and for reflecting other loan 
program terms. In cases where interest rate 
changes are at the creditor's discretion (see 
the commentary to § 226.19(b)(2)(ii)), the 
creditor must provide a history of the rates 
imposed for the preceding 15 years, beginning 
with the rates in 1977. In giving this history, 
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the creditor need only go back as far as the 
creditor's rates can reasonably be 
determined. 

2. Selection of index values. The historical 
example must reflect the method by which 
index values are determined under the 
program. If a creditor uses an average of 
index values or any other index formula, the 
history given should reflect those values. The 
creditor should select one date or, when an 
average of single values is used as an index, 
one period and should base the example.on 
index values measured as of that same date 
or period for each year shown in the history. 
A date or period at any time during the year 
may be selected, but the same date or period 
must be used for each year in the historical 
example. For example, a creditor could use 
values for the first business day in July or for 
the first week ending in July for each of the 15 
years shown in the example. 

3. Selection of margin. For purposes of the 
disclosure required under § 226.19(b)(2)(viii), 
a creditor may select a representative margin 
that has been used during the six months 
preceding preparation of the disclosures, and 
should disclose that the margin is one that 
the creditor has:used recently. The margin 
selected may be used until a creditor revises 
the disclosure form. 

4. Amount of discount or premium. For 
purposes of the disclosure required under 
§ 226.19(b)(2)(viii), a creditor may select a 
discount or premium (amount and term) that 
has been used during the six months 
preceding preparation of the disclosures, and 
should disclose that the discount or premium 
is one that the creditor has used recently. The 
discount or premium should be reflected in 
the historical example for as long as the 
discount or premium is in effect. A creditor 
may assume that a discount that would have 
been in effect for any part of a year was in 
effect for the full year for purposes of 
reflecting it in the historical example. For 
example, a 3-month discount may be treated 
as being in effect for the entire first year of 
the example; a 15-month discount may be 
treated as being in effect for the first two 
years of the example. In illustrating the effect 
of the discount or premium, creditors should 
adjust the value of the interest rate in the 
historical example, and should not adjust the 
margin or index values. For example, if 
during the six months preceding preparation 
of the disclosures the fully indexed rate 
would have been 10% but the first year's rate 
under the program was 8%, the creditor 
would discount the first interest rate in the 
historical example by 2 percentage points. 
Paragraph 19(b)(2)(ix). 

1. Calculation of payments. A creditor is 
required to include a statement on the 
disclosure form that explains how a 
consumer may calculate his or her actual 
monthly payments for a loan amount other 
than $10,000. The example should be based 
upon the most recent payment shown in the 
historical example. The creditor, however, is 
not required to calculate the consumer's 
payment. (See the model clauses in Appendix 
H-4(C)}.) 

Paragraph 19(b}(2}(x). 

1. Initial and maximum interest rate and 
payment. The disclosure form must state the 


initial and maximum interest rates and 
payments for a $10,000 loan at the most 
recent interest rate (index value plus margin) 
shown in the historical example. In 
calculating the maximum payments under 
this paragraph, a creditor should assume that 
the interest rate increases as rapidly as 
possible under the loan program, and the 
maximum payment disclosed should reflect 
the amortization of the loan during this 
period. Thus, in a loan with 2 percentage 
point annual (and 5 percentage point overall) 
interest rate limitations or “caps,” the 
maximum interest rate would be 5 percentage 
points higher than the most recent rate shown 
in the historical example. Moreover, the loan 
would not reach the maximum interest rate 
until limitations, and the maximum payment 
disclosed would reflect the amortization of 
the loan during this period. If the loan 
program includes a discounted or premium 
initial interest rate, adjusted by the amount of 
the discount or premium reflected elsewhere 
in the disclosure for purposes of the 
requirements of this paragraph. Furthermore, 
this disclosure should state the amount by 
which the most recent rate has been adjusted. 
(See the commentary to § 226.19(b)(2)(viii) 
regarding disclosure of the amount of a 
discount or premium.) The creditor may use 
an interest rate applicable to the program 
that is more recent than the latest rate shown 
in the historical example. 

Paragraph 19(b)(2)(xi). 

1. Demand feature. If a variable-rate loan 
subject to § 226.19(b) requirements contains a 
demand feature, this fact must be disclosed. 
(Pursuant to § 226.18(i), creditors would also 
disclose the demand feature in the standard 
disclosures given later.) 

Paragraph 19(b}(2)(xii). 

1. Adjustment notices. A creditor must 
disclose to the consumer the type of 
information that will be contained in 
subsequent notices of adjustments and when 
such notices will be provided. (See the 
commentary to § 226.20(c) regarding notices 
of adjustments.) For example, the disclosure 
might state, “You will be notified at least 25, 
but no more than 120, days before the due 
date of a payment at a new level. This notice 
will contain information about the index and 
interest rates, payment amount, and loan 
balance.” In transactions where there may be 
interest rate adjustments without 
accompanying payment adjustments in a 
year, the disclosure might read, “You will be 
notified once each year during which interest 
rate adjustments, but no payment 
adjustments, have been made to your loan. 
This notice will contain information about the 
index and interest rates, payment amount, 
and loan balance.” 

Paragraph 19(b)(2)(xiii). 

1. Multiple loan programs. A creditor that 
offers multiple variable-rate loan programs is 
required to have disclosures for each 
variable-rate loan program subject to 
§ 226.19(b)(2). Unless disclosures for all of its 
variable-rate programs are provided initially, 
the creditor must inform the consumer that 
other closed-end variable-rate programs 
exists, and that disclosure forms are 
available for these additional loan programs. 
For example, the disclosure form might state, 
“Information on other adjustable rate 
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mortgage programs is available upon 
request.” 


Section 226.20—Subsequent Disclosure 
Requirements. 


20(a) Refinancings. 


* * * * * 


3. Variable-rate. If a variable-rate feature 
was properly disclosed under the regulation, 
a rate change in accord with those 
disclosures is not a refinancing..For example, 
a renegotiable rate mortgage that was 
disclosed as a variable-rate transaction is not 
subject to new disclosure requirements when 
the variable-rate feature is invoked. 
However, even if it is not accomplished by 
the cancellation of the old obligation and 
substitution of a new one, a new transaction 
subject to new disclosure results if the 
creditor either: 

¢ Increases the rate based on a variable- 
rate feature that was not previously 
disclosed, or 

e Adds a variable-rate feature to the 
obligation. 

If either of these two events occurs in a 
transaction secured by a principal dwelling 
with a term longer than one year, the 
disclosures required under § 226.19(b) also 
must be given at that time. 

* * * * * 


20(b) Assumptions. 


> * * * * 


6. Disclosures. For transactions that are 
assumptions within this provision, the 
creditor must make disclosures based on the 
“remaining obligation.” For example: 

¢ The amount financed is the remaining 
principal balance plus any arrearages or 
other accrued charges from the original 
transaction. 

¢ If the finance charge is computed from 
time to time by application of a percentage 
rate to an unpaid balance, in determining the 
amount of the finance charge and the annual 
percentage rate to be disclosed, the creditor 
should disregard any prepaid finance charges 
paid by the original obligor, but must include 
in the finance charge any prepaid finance 
charge imposed in connection with the 
assumption. ; 

¢ If the creditor requires the assuming 
consumer to pay any charges as a condition 
of the assumption, those sums are prepaid 
finance charges as to that consumer, unless 
exempt from the finance charge under § 226.4. 

If a transaction involves add-on or discount 
finance charges, the creditor may make 
abbreviated disclosures, as outlined in 
§ 226.20(b) (1) through (5). Creditors providing 
disclosures pursuant to this section for 
assumptions of variable-rate transactions 
secured by the consumer's principal dwelling 
with a term longer than one year need not 
provide new disclosures under 
§ 226.18(f)(2)(ii) or § 226.19(b). In such 
transactions, a creditor may disclose the 
variable-rate feature solely in accordance 
with § 226.18(f)(1). 


* * * * * 
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20{(c) Variable-rate adjustments. 


1. Timing of adjustment notices. This 
section requires a creditor (or a subsequent 
holder) to provide certain disclosures in 
cases where an adjustment to the interest 
rate is made in a variable-rate transaction 
subject to § 226.19(b). There are two timing 
rules, depending on whether payment 
changes accompany interest rate changes. A 
creditor is required to provide at least one 
notice each year during which interest rate 
adjustments have occurred without 
accoinpanying payment adjustments. For 
payment adjustments, a creditor must deliver 
or place in the mail notices to borrowers at 
least 25, but not more than 120, calendar days 
before a payment at a new level is due. The 
timing rules also apply to the notice required 
to be given in connection with the adjustment 
to the rate and payment that follows 
conversion of a transaction subject to 
§ 226.19(b) to a fixed-rate transaction. (In 
cases where an open-end account is 
converted to a closed-end transaction subject 
to § 226.19(b), the requirements of this section 
do not apply until adjustments are made 
following conversion.) 

2. Exceptions. Section 226.20(c) does not 
apply to “shared-equity” or “shared- 
appreciation” mortgages. 

Paragraph 20{c)(1). 

1. Current and prior interest rates. The 
requirements under this paragraph are 
satisfied by disclosing the interest rate used 
to compute the new adjusted payment 
amount (“current rate”) and the adjusted 
interest rate that was disclosed in the last 
adjustment notice, as well as all other 
interest rates applied to the transaction in the 
period since the last notice (“prior rates"). (If 
there has been no prior adjustment notice, 
the prior rates are the interest rate applicable 
to the transaction at consummation, as well 
as all other interest rates applied to the 
transaction in the period since 
consummation.) If no payment adjustment 
has been made in a year, the current rate is 
the new adjusted interest rate for the 
transaction, and the prior rates are the 
adjusted interest rate applicable to the loan 
at the time of the last adjustment notice, and 
all other rates applied to the transaction in 
the period between the current and last 
adjustment notices. In disclosing all other 
rates applied to the transaction during the 
period between notices, a creditor may 
disclose a range of the highest and lowest 
rates applied during that period. 

Paragraph 20{c}(2). 

1. Current and prior index values. This 
section requires disclosure of the index or 
formula values used to compute the current 
and prior interest rates disclosed in 
§ 226.20(c)(1). The creditor need not disclose 
the margin used in computing the rates. If the 
prior interest rate was not based on an index 
or formula value, the creditor also need not 
disclose the value of the index that would 
otherwise have been used to compute the 
prior interest rate. 

Paragraph 20(c}(3). 

1. Unapplied index increases. The 
requirement that the consumer receive 
information about the extent to which the 
creditor has foregone any increase in the 
interest rate is applicable only to those 


transactions permitting interest rate 
carryover. The amount of increase that is 
foregone at an adjustment is the amount that, 
subject to rate caps, can be applied to future 
adjustments independently to increase, or 
offset decreases in, the rate that is 


determined according to the index or formula. 


Paragraph 20(c)(4). 

1. Contractual effects of the adjustment. 
The contractual effects of an interest rate 
adjustment must be disclosed including the 
payment due after the adjustment is made 
whether or not the payment has been 
adjusted. A contractual effect of a rate 
adjustment would include, for example, 
disclosure of any change in the term or 
maturity of the loan if the change resulted 
from the rate adjustment. A statement of the 
loan balance also is required. The balance 
required to be disclosed is the balance on 
which the new adjusted payment is based. If 
no payment adjustment is disclosed in the 
notice, the balance disclosed should be the 
loan balance on which the payment disclosed 
under § 226.20(c)(5) is based, if applicable, or 
the balance at the time the disclosure is 
prepared. 

Paragraph 20(c)(5). 

1. Fully-amortizing payment. A disclosure 
is required if the payment disclosed in 
§ 226.20(c)(4) is not sufficient to pay off the 
loan balance (including capitalized interest) 
in the remaining term of the loan at the 
adjusted interest rate. In such cases, the 
adjustment notice must state the payment 
required to fully amortize the loan over the 
remainder of the term. (This paragraph does 
not apply if the new payment disclosed in 
§ 226.20(c)(4) is fully amortizing but the final 
payment will be a different amount due to 
rounding.) 


* * * * * 


Appendix H—Closed-End Model Forms and 
Clauses 


* * * * * 


4. Model H-4(A). This model contains the 
variable rate model clauses applicable to 
transactions subject to § 226.18(f)(1) and is 
intended to give creditors considerable 
flexibility in structuring variable rate 
disclosures to fit individual plans. * * * 

5. Model H-4(B). This model clause 
illustrates the variable-rate disclosure 
required under § 226.18(f)(2), which would 
alert consumers to the fact that the 
transaction contains a variable-rate feature 
and that disclosures were provided earlier. 

6. Model H-4{C). This model clause 
illustrates the early disclosures required 
generally under § 226.19{b). It includes 
information on how the consumer's interest 
rate is determined and how it can change 
over the term of the loan, and explains 
changes that may occur in the borrower's 
monthly payment. The model clause also 
contains an example of how to disclose 
historical changes in the index or formula 
values used to compute interest rates for the 
preceding 15 years. In addition, the model 
clause illustrates the disclosure of the initial 
and maximum interest rates and payments 
for a loan originated at the most recent rate 
shown in the historical example. 

7. Model H-4(D). This model clause 
illustrates the adjustment notice required 
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under § 226.20(c), and provides examples of 
payment change notices and annual notices 
of interest rate changes. 
* * * * * 

18. Model H-14. This sample disclosure 
form illustrates the disclosures under 
§ 226.19(b) for a variable-rate transaction 
secured by the consumer's principal dwelling 
with a term greater than one year. The 
sample form shows a creditor how to adapt 
the model clauses in Appendix H-4(C) to the 
creditor's own particular variable-rate 
program. The sample disclosure form 
describes the features of a specific variable- 
rate mortgage program and alerts the 
consumer to the fact that information on the 
creditor's other closed-end variable-rate 
programs is available upon request. It 
includes information on how the interest rate 
is determined and how it can change over 
time, and explains how the monthly payment 
can change based on a $10,000 loan amount, 
payable in 360 monthly installments, based 
on historical changes in the values for the 
weekly average yield on U.S. Treasury 
Securities adjusted to a constant maturity of 
one year. Index values are measured as of the 
first week ending in July for the years 1977 
through 1987. This reflects the requirement 
that the index history be based on values for 
the same date or period each year beginning 
with index values for 1977. The sample 
disclosure also illustrates the requirement 
under § 226.19(b)(2)(x) that the initial and the 
maximum interest rates and payments be 
shown for a $10,000 loan originated at the 
most recent rate shown in the historical 
example. In the sample, the loan is assumed 
to have an initial interest rate of 9.71% (which 
was the interest rate in 1987 for the example 
shown) and to have 2 percentage point 
annual (and 5 percentage point overall) 
interest rate limitations or caps. Thus, the 
maximum amount that the interest rate could 
rise under this program is 5 percentage points 
higher than the 9.71% initial rate to 14.71%, 
and the monthly payment could rise from 
$85.62 to a maximum of $123.31. The loan 
would not reach the maximum interest rate 
until its fourth year because of the 2 
percentage point annual rate limitations, and 
the maximum payment disclosed reflects the 
amortization of the loan during that period. 
The sample form also illustrates how to 
provide consumers with a method for 
calculating their actual monthly payment for 
a loan amount other than $10,000. 
* * * * * 

Board of Governors of the Federal Reserve 
System, March 30, 1988. 


William W. Wiles, 

Secretary of the Board. 

[FR Doc. 88-7347 Filed 44-88; 8:45 am] 
BILLING CODE 6210-01-M 


12 CFR Part 226 

[Reg. Z; TIL-1] 

Truth in Lending; Update to Official 
Staff Commentary 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Official staff interpretation. 
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SUMMARY: The Board is publishing 
revisions to the official staff 
commentary to Regulation Z (Truth in 
Lending). The commentary applies and 
interprets the requirements of 
Regulation Z and is a substitute for 
individual staff interpretations of the 
regulation. The revisions address a 
variety of questions that have arisen 
about the regulation, and include new 
material and changes in existing 
material. The changes address, for 
example, disclosure questions raised by 
the emergence of conversion features in 
adjustable-rate mortgages, as well as 
the imposition of fees that are 
considered finance charges at the time 
an open-end credit account is renewed 
or continued. Commentary also is 
included which interprets the Board's 
recent rule implementing the 
requirement of the Competitive Equality 
Banking Act that adjustable-rate 
mortgages contain a maximum interest 
rate. (The Board is also publishing in 
this issue of the Federal Register official 
staff interpretations on the recent 
amendments to Regulation Z requiring 
special disclosures for adjustable-rate 
mortgages secured by a consumer's 
principal dwelling and having a term 
greater than one year.) 
DATES: Effective April 1, 1988, but 
compliance optional until October 1, 
1988. 
FOR FURTHER INFORMATION CONTACT: 
The following attorneys in the Division 
of Consumer and Community Affairs, at 
(202) 452-3667 or (202) 452-2412: 
Subparts A and B—Kathleen S. Brueger, 
Gerald P. Hurst, John C. Wood 
Subpart C—Michael S. Bylsma, Leonard 
N. Chanin, Thomas J. Noto 
Subpart D—Adrienne D. Hurt, Sharon T. 
Bowman 
For the hearing impaired only, 
Telecommunication Device for the Deaf 
(TDD), Earnestine Hill or Dorothea 
Thompson, at (202) 452-3544, Board of 
Governors of the Federal Reserve 
System, Washington, DC 20551. 
SUPPLEMENTARY INFORMATION: 


(1) General 


The Truth in Lending Act (15 U.S.C. 
1601 et seg.) governs consumer credit 
transactions and is implemented by the 
Board's Regulation Z (12 CFR Part 226). 
Effective October 13, 1981, an official 
staff commentary (TIL-1, Supp. I to 12 
CFR Part 226) was published to interpret 
the regulation. The commentary is 
designed to provide guidance to 
creditors in applying the regulation to 
specific transactions and is updated 
periodically to address significant 
questions that arise. There have been 
six general updates: the first in 


September 1982 (47 FR 41338), the 
second in April 1983 (48 FR 14882), the 
third in April 1984 (49 FR13482), the 
fourth in April 1985 (50 FR 13181), the 
fifth in April 1986 (51 FR 11422), and the 
sixth in April 1987 (52 FR 10875). There 
was also a limited update concerning 
fees for the use of automated teller 
machines, which was adopted in 
October 1984 (49 FR 40560). This notice 
contains the seventh general update. 
Creditors are free to rely on the revised 
provisions as of April 1, 1988, although 
they need not follow the revisions until 
October 1, 1988, 


(2) Revisions 


The following is a brief description of 
the revisions to the commentary: 


Subpart A—General 
Section 226.4—Finance Charge 


4(c) Charges Excluded from the 
Finance Charge; Paragraph 4(c)(4). A 
cross-reference is added to comment 
4(c)(4)-2 addressing participation fees. 
The cross-reference is to the 
commentary to § 226.14(c), concerning 
computation of the annual percentage 
rate on periodic statements. Comment 
14(c)-7, which currently discusses the 
exclusion of fees related to the opening 
of the account from the computation of 
the annual percentage rate for periodic 
statements, is being revised to also 
exclude certain account renewal fees 
from the computation of the annual 
percentage rate on periodic statements. 


Subpart B—Open End Credit 


Section 226.6—Initial Disclosure 
Statement 


6(a) Finance Charge; Paragraph 
6(a)(2). Comment 6(a)(2)-7 is revised to 
include a reference to § 226.30 and the 
commentary to that section. Section 
226.30 requires creditors to include a 
provision setting a maximum interest 
rate in their dwelling-secured credit 
contracts that provide for changes in the 
interest rate. 


Section 226.7—Periodic Statement 


7(h) Other Charges. Comment 7(h)-1 
is revised to clarify the treatment of 
taxes and filing or notary fees that are 
excluded from the finance charge under 
§ 226.14(e). Even though the § 226.4(e) 
items are not required to be disclosed as 
“other charges” under § 226.6(b), 
creditors may include such charges in a 
disclosure of “other charges” on the 
initial disclosures. Similarly, these 
charges may be included in the amount 
shown as “closing costs” or “settlement 
costs” on the periodic statement, if the 
charges were itemized and disclosed as 


Federal Register / Vol. 53, No. 65 / Tuesday, April 5, 1988 / Rules and Regulations 


part of the closing or settlement costs on 
the initial disclosure statement. 


Section 226.14—Determination of 
Annual Percentage Rate 


14(c) Annual Percentage Rate for 
Periodic Statements. Comment 14{c)-7 
discusses the exclusion of finance 
charges related to opening an account 
from inclusion in the annual percentage 
rate computation. This comment is 
revised to also exclude fees that are 
imposed for renewal of an account or 
continued participation in an open-end 
credit plan, provided the fees are not 
imposed as a result of specific 
transactions or specific account activity. 
For example, charges that are imposed 
only on consumers that do not charge a 
certain amount on their credit card 
annually, or annual fees that are a 
percentage of the consumer's credit 
limit, need not be included in the 
computation of the annual percentage 
rate. This change recognizes that such 
charges, when they are not related to 
specific transactions or specific activity, 
result in the same problems already 
identified in this comment with respect 
to fees related to the opening of an 
account. Including such fees in the 
computation of the annual percentage 
rate would result, in many cases, in 
significant distortions of the annual 
percentage rate and the delivery of 
potentially misleading information to 
consumers. 


Subpart C—Closed-End Credit 
Section 226.17—General Disclosure 


’ Requirements 


17(a) Form of Disclosures; Paragraph 
17(a)(1). Comment 17(a)(1)-5 is 
revised to explain that in variable-rate 
transactions subject to § 226.18(f)(1) 
with more than one variable-rate 
feature, more than one hypothetical 
example is information that is directly 
related to the disclosure required under 
§ 226.18(f)(1)(iv). 
Section 226.18—Content of Disclosures 


18(b) Amount Financed; Paragraph 
18(b)(3). Comment 18(b)(3)-1, addressing 
the treatment of prepaid finance charges 
in calculations of the amount financed, 
is deleted and a new comment 18(b)(3)-1 
substituted in its place. The new 
comment clarifies and more fully 
explains the treatment of prepaid 
finance charges, which has been the 
source of considerable confusion. 
Several changes have been made to the 
version originally proposed. First, 
additional examples have been added to 
illustrate a transaction where the 
creditor withholds the amount of a 
finance charge from the amount 
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advanced to the consumer but does not 
increase the amount of the note by the 
amount of the charge. The additional 
examples clarify that the same rules are 
applicable in both situations. Second, 
additional material has been included to 
clarify that while a finance charge need 
not, in some circumstances, be 
subtracted as a prepaid finance charge, 
the charge nevertheless remains a 
finance charge. 

The new comment is not intended to 
change the existing rules under 
§ 226.18(b), but merely to clarify when 
creditors have an option to treat certain 
fees as prepaid finance charges and 
what the implications of that choice are 
under § 226.18{b). 

18(c) Itemization of Amount Financed; 
Paragraph 18(c)(1}{iv). Comment 
18(c)(1)(iv’-1, addressing the itemization 
of prepaid finance charges, is 
supplemented by a new sentence at the 
beginning which clarifies that only those 
' finance charges deducted from the 
principal loan amount under section 
226.18(b)(3) should be itemized as 
prepaid finance charges under section 
226.18(c)(1)(iv). The revision is made in 
conjunction with the clarification to 
comment 18(b)(3)-1 and is hot intended 
to change the substance of existing 
rules. | 

18(f) Variable Rate; Paragraph 
18(f)(1). Comment 18(f)(1)-2 is added to 
discuss the disclosure requirements 
under this section for variable-rate 
transactions containing an option 
permitting consumers to convert to a 
fixed rate. The conversion option is a 
variable-rate feature that must be 
disclosed. The comment explains how 
the disclosures should be given. It 
explains that only those limitations on, 
and effects of, an increase that differ 
from other variable-rate features need to 
be stated. Consistent with the revision 
being made to comment 18(f)(1)(iv)-1, 
described below, it also clarifies that 
only one hypothetical example need be 
disclosed, such as an example of 
payment terms resulting from changes in 
the index. The comment applies only to 
variable-rate transactions that are not 
secured by a consumer's dwelling, or 
that are secured by a principal dwelling 
but have a term of one year or less. The 
comment number reflects the 
redesignation of the regulatory section 
applicable to such variable-rate 
transactions from § 226.18(f} to 
§ 226.18(f)(1). All other closed-end 
variable-rate transactions are subject to 
§ § 226.18(f)(2) and 226.19(b), rather than 
§ 226.18(f)(1). 

Paragraph 18(f)(1)(ii). Comment 
18(f)(1)(ii)-1 is revised by adding a 
cross-reference to the requirement in 
new § 226.30 that a maximum interest 


rate limitation be included in certain 
variable-rate transactions. 

Paragraph 18(f)(1)(iv). Comment 
18(f)(1)(iv)-1 is revised to clarify that 
§ 226.18(f)(1)(iv) requires only one 
example of the effects of a rate increase 
on payment terms. The comment states 
that in transactions with more than one 
variable-rate feature, only one 
hypothetical example need be included 
in the disclosures. It also adds a cross- 
reference to the commentary to 
§ 226.17(a)(1), which permits inclusion of 
more than one example as “directly 
related” information. 


Subpart D—Miscellaneous 
Section 226.28—Effect on State Laws 


28(a) Inconsistent Disclosure 
Requirements. Comments 28({a)-13 and - 
14 are added to reflect the Board's 1985 
and 1988 determinations of the effect of 
the Truth in Lending Act on provisions 
on the consumer credit laws of Arizona 
and Indiana, respectively. The comment 
on Arizona law has been revised to 
indicate that the preempted provision 
has since been repealed. 


Section 226.30—Limitations on Rates 


On November 9, 1987, the Board 
published a final rule amending 
Regulation Z to incorporate the 
substance of section 1204 of the 
Competitive Equality Banking Act 
(CEBA) into the regulation (52 FR 43178; 
technical corrections to original notice 
at 52 FR 45611 (1987)). The rule requires 
creditors who offer dwelling-secured 
loans with an adjustable interest rate to 
include a maximum rate in their credit 
obligations entered into on or after 
December 9, 1987. The following 
comments are included in the 
commentary to § 226.30. 

Comments 30-1 through 30-5 explain 
the scope of the rule’s coverage, 
including examples of what types of 
obligations are covered and not covered. 
Generally stated, the rule is that any 
post-effective date credit obligation is 
subject to the interest rate ceiling 
requirement if it: (1) Is secured by a 
dwelling, (2) contractually allows for 
interest rate increases, and (3) requires 
initial Truth in Lending Act (TILA) 
disclosures. A credit obligation subject 
to the TILA may also become subject to 
§ 226.30 in two other instances: (1) If a 
security interest in a dwelling is added 
to an obligation that allows for interest 
rate increases, or (2) a variable rate 
feature is added to a dwelling-secured 
credit obligation. 

The scope of the substantive 
requirement of section 1204 of CEBA is 
limited to obligations subject to the 
TILA and Regulation Z. Comment 30-6 
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generally explains that the other 
provisions of the regulation relating to 
TILA disclosures and their 
corresponding commentaries apply to 

§ 226.30 where appropriate (such as 
definitions and exemptions), unless 
otherwise specified in the commentary 
to § 226.30. For example, for purposes of 
coverage, the refinancing and 
assumption rules of § 226.20 (a) and (b) 
apply. On the other hand, for purposes 
of increasing a maximum interest rate 
originally imposed under § 226.30 only 
the refinancing and assumption rules in 
comments 11 and 12 to this section 
apply. 

Comments 30-7 through 30-9 explain 
the requirements to specify the 
maximum interest rate in credit 
contracts, including how the rate may be 
stated and that multiple rates may be 
set. 

Comment 30-10 explains that a 
maximum rate must be applicable to 
increases after default. This comment 
applies only in situations in which a 
post-default agreement is considered 
part of the original obligation subject to 
Regulation Z. 

Comments 30-11 and 30-12 explain 
when the maximum rate originally set 
on an obligation may be increased. 
Comment 30-13 further explains the 
relief provided in footnote 50 to § 226.30. 

The final commentary provisions 
differ from the proposal in that editorial 
revisions have been made to eliminate 
unnecessary language and to provide 
further clarification. For example, a 
cross reference to the definition of a 
dwelling has been added to the first 
sentence in comment 30-1, while other 
cross references have been deleted as 
unnecessary. In that comment's second 
example of transactions not subject to 
§ 226.30, the word “contractual” before 
the words “legal obligation” has been 
deleted. There is no intent to modify the 
term “legal obligation,” as discussed in 
the commentary to § 226.17(c)(1), or 
§ 226.5(c), when used in § 226.30. A 
fixed rate, closed-end multiple advance 
transaction secured by a dwelling, in 
which each advance is disclosed as a 
separate transaction, has been added to 
that comment as a third example of 
transactions not covered by § 226.30. 
This example was contained in the 
supplemental information to the final 
rule, § 226.30, published in November 
1987; some commenters asked that it be 
included in the commentary. 

A substantive revision from the 
proposal has been made to comment 30- 
7. The requirement that the maximum 
rate set forth in the credit contract meet 
the Regulation Z “clear and 
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conspicuous” standard has been 
eliminated as unnecessary. 


List of Subjects in 12 CFR Part 226 


Advertising, Banks, Banking, 
Consumer protection, Credit, Federal 
Reserve System, Finance, Penalties, 
Rate limitations, Truth in Lending. 


Text of revisions. Pursuant to 
authority granted to section 105 of the 
Truth in Lending Act (15 U.S.C. 1604 as 
amended) and section 1204 of the 
Competitive Equality Banking Act, Pub. 
L. 100-86, 101 Stat. 552, the Board 
amends the official staff commentary on 
Regulation Z (12 CFR Part 226 Supp. I) 
as follows: 


PART 226—[AMENDED] 


1. The authority citation for Part 226 
continues to read: 

Authority: Sec. 105, Truth in Lending Act, 
as amended by sec. 605, Pub. L. 96-221, 94 
Stat. 170 (15 U.S.C. 1604 et seq.); sec. 1204(c), 
Competitive Equality Banking Act, Pub. L. 
100-86, 101 Stat. 552. 


2. The revisions amend the 
commentary (12 CFR Part 226 Supp. I) by 
revising the parenthetical at the end of 
comment 4(c) (4)-2; republishing the first 
two sentences of comment 6(a) (2)-7 and 
adding a parenthetical after them; 
revising comments 7(h)-1 and 14(c)-7; 
adding a new bulleted paragraph at the 
end of comment 17(a)(1)-5; revising 
comment 18 (b)(3)-1; adding a sentence 
at the beginning of comment 18(c)(1){iv)- 
1; adding comment 18 (f)(1)-2; revising 
comments 18(f)(1){ii)-1 and 18(f)(1) (iv)- 
1; and adding comments 28{a)-13, 28(a)— 
14, and 30-1 through 30-13 to read as 
follows: 


Subpart A—General 


* 7 * 7 * 


Section 226.4—Finance Charge. 


* * * * * 


4(c) Charges Excluded from the Finance 
Charge 


7 * * * * 


Paragraph 4(c)(4) 


* * * 


2. Participation fees—exclusions.* * *(See 
the commentary to § 226.4(b)(2). Also, see 
comment 14(c)-7 for treatment of certain 
types of fees excluded in determining the 
annual percentage rate for the periodic 
statement.) 

* * * * * 


Subpart B—Open-End Credit 


* * * * * 


Section 226.6—Initial Disclosure Statement 


* * * * * 


6(a) Finance Charge 


* * * * 


Paragraph 6(a)(2) 
* * * * * 

7. Variable-rate plan—limitations on 
increase. In disclosing any limitations on rate 
increases, limitations such as the maximum 
increase per year or the maximum increase 
over the duration of the plan must be 
disclosed. When there are no limitations, the 
creditor may, but need not, disclose that fact. 
(A maximum interest rate must be included in 
dwelling-secured open-end credit plans under 
which the interest rate may be changed. See 
§ 226.30 and the commentary to that 
section.) * * * 


* * * © * 


Section 226.7—Periodic Statement. 


* * * * * 


7(h) Other Charges 


1. Identification. In identifying any “other 
charges” actually imposed during the billing 
cycle, the type is adequately described as 
“late charge” or “membership fee,” for 
example. Similarly, “closing costs” or 
“settlement costs,” for example, may be used 
to describe charges imposed in connection 
with real estate transactions that are 
excluded from the finance charge under 
§ 226.4(c)}(7), if the same term (such as 
“closing costs”) was used in the initial 
disclosures and if the creditor chose to 
itemize and individually disclose the costs 
included in that term. Even though the taxes 
and filing or notary fees excluded from the 
finance charge under § 226.4{e) are not 
required to be disclosed as “other charges” 
under § 226.6{b), these charges may be 
included in the amount shown as “closing 
costs” or “settlement costs” on the periodic 
statement, if the charges were itemized and 
disclosed as part of the “closing costs” or 
“settlement costs” on the initial disclosure 
statement. (See comment 6(b)-1 for examples 
of “other charges.”) 

* * * * * 


Section 226.14—Determination of Annual 
Percentage Rate. 


7 * *. * * 


14{c) Annual Percentage Rate for Periodic 
Statements 


* * * + * 


7. Charges related to opening, renewing, or 
continuing an account. Footnote 33 is 
applicable to § 226.14 (c)(2) and (c)(3). The 
charges involved here do not relate to a 
specific transaction or to specific activity on 
the account, but relate solely to the opening, 
renewing, or continuing of the account. For 
example, an annual fee to renew an open-end 
credit account that is a percentage of the 
credit limit on the account, or that is charged 
only to consumers that have not used their 
credit card for a certain dollar amount in 
transactions during the preceding year, would 
not be included in the calculation of the 
annual percentage rate, even though the fee 
may not be excluded from the finance charge 
under § 226.4(c)(4). (See comment 4{c)(4)-2.) 
Inclusion of these charges in the annual 
percentage rate calculation results in 
significant distortions of the annual 
percentage rate and delivery of a possibly 
misleading disclosure to consumers. The rule 
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in footnote 33 applies even if the loan fee, 
points, or similar charges are billed on a 
subsequent periodic statement or withheld 
from the proceeds of the first advance on the 
account. 

7 * * * ” 


Subpart C—Closed-End Credit. 


Section 226.17—General Disclosure 
Requirements 


17(a) Form of Disclosures 
Paragraph 17(a)(1) 

5. Directly related. * * * 

¢ More than one hypothetical example 
under § 226.18(f)(1)(iv) in transactions with 
more than one variable-rate feature. For 
example, in a variable-rate transaction with 
an option permitting consumers to convert to 
a fixed-rate transaction, the disclosures may 
include an example illustrating the effects on 
the payment terms of an increase resulting 
from conversion in addition to the example 
illustrating an increase resulting from 


changes in the index. 
. 7 * * * 


Section 226.18—Content of Disclosures. 


* * * * 


18(b) Amount Financed 


* * * * * 


Paragraph 18(b)(3) 


1. Prepaid finance charges. Prepaid finance 
charges that are paid separately in cash or by 
check should be deducted under 
§ 226.18(b)(3) in calculating the amount 
financed. To illustrate: 

¢ Aconsumer applies for a loan of $2,500 
with a $40 loan fee. The face amount of the 
note is $2,500 and the consumer pays the loan 
fee separately by cash or check at closing. 
The principal loan amount for purposes of 
§ 226.18(b)(1) is $2,500 and $40 should be 
deducted under § 226.18(b(3), thereby 
yielding an amount financed of $2,460. 

In some instances, as when loan fees are 
financed by the creditor, finance charges are 
incorporated in the face amount of the note. 
Creditors have the option, when the charges 
are not add-on or discount charges, of 
determining a principal loan amount under 
§ 226.18(b)(1) that either includes or does not 
include the amount of the finance charges. 
(Thus the principal loan amount may, but 
need not, be determined to equal the face 
amount of the note.) When the finance 
charges are included in the principal loan 
amount, they should be deducted as prepaid 
finance charges under § 226.18({b)(3). When 
the finance charges are not included in the 
principal loan amount, they should not be 
deducted under § 226.18(b)(3). The following 
examples illustrate the application of 
§ 226.18(b) to this type of transaction. Each 
example assumes a loan request of $2,500 
with a loan fee of $40; the creditor assesses 
the loan fee by increasing the face amount of 
the note to $2,540. 

¢ If the creditor determines the principal 
loan amount under § 226.18(b)(1) to be $2,540, 
it has included the loan fee in the principal 
loan amount and should deduct $40 as a 
prepaid finance charge under § 226.18(b)(3), 
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thereby obtaining an amount financed of 
$2,500. 

¢ If the creditor determines the principal 
loan amount under § 226.18(b)(1) to be $2;500, 
it has not included the loan fee in the 
principal loan amount and should not deduct 
any amount under § 226.18(b)(3), thereby 
obtaining an amount financed of $2,500. 
The same rules apply when the creditor does 
not increase the face amount of the note by 
the amount of the charge but collects the 
charge by withholding it from the amount 
advanced to the consumer. To illustrate, the 
following examples assume a loan request of 
$2,500 with a loan fee of $40; the creditor 
prepares a note for $2,500 and advances 
$2,460 to the consumer. 

¢ If the creditor determines the principal 
loan amount under § 226.18(b)(1) te be $2,500, 
it has included the loan fee in the principal 
loan amount and should deduct $40 as a 
prepaid finance charge under § 226.18(b){3), 
thereby obtaining an amount financed of 
$2,460. 

¢ If the creditor determines the principal 
loan amount under § 226.18(b){1) to be $2,460, 
it has not included the loan fee in the 
principal loan amount and should not deduct 
any amount under § 226.18(b)(3), thereby 
obtaining an amount financed of $2,460. 
Thus in the examples where the creditor 
derives the net amount of credit by 
determining a principal loan amount that 
does not include the amount of the finance 
charge, no subtraction is appropriate. 
Creditors should note, however, that although 
the charges are not subtracted as prepaid 
finance charges in those examples, they are 
nonetheless finance charges and must be 
treated as such. 


* * 7 * * 


18(c) Itemization of Amount Financed 


* * * * * 


Paragraph 18(c)(1){iv) 

1. Prepaid finance charge. Prepaid finance 
charges that are deducted under 
§ 226.18(b)(3) must be disclosed under this 


section. * * * 
* * * * * 


18(f} Variable Rate 


* * * * 


Paragraph 18(f}(1) 
* *. * * 

2. Conversion feature. In variable-rate 
transactions with an option permitting 
consumers to convert to a fixed-rate 
transaction, the conversion option is a 
variable-rate feature that must be disclosed. 
In making disclosures under § 226.18({f)(1), 
creditors should disclose the fact that the rate 
may increase upon conversion; identify the 
index or formula used to set the fixed rate; 
and state any limitations on and effects of an 
increase resulting from conversion that differ 
from other variable-rate features. Because 
§ 226.18(f}(1)(iv) requires only one 
hypothetical example (such as an example of 
the effect on payments resulting from 
changes in the index), a second hypothetical 
example need not be given. 

7 * * . * 


Paragraph 18(f)(1)(ii) 

1. Limitations. This includes any maximum 
imposed on the amount of an increase in the 
rate at any time, as well as any maximum on 
the total increase over the life of the 
transaction. When there are no limitations, 
the creditor may, but need not, disclose that 
fact. Limitations do not include legal limits in 
the nature of usury or rate ceilings under 
state or federal statutes or regulations. (See 
§ 226.30 for the rule requiring that a 
maximum interest rate be included in certain 
variable-rate transactions.) 


* * * * * 


Paragraph 18(f)(1)}(iv) 

1. Hypothetical example. The example 
may, at the creditor's option appear apart 
from the other disclosures. The creditor may 
provide either a standard example that 
illustrates the terms and conditions of that 
type of credit offered by that creditor or an 
example that directly reflects the terms and 
conditions of the particular transaction. In 
transactions with more than one variable- 
rate feature, only one hypothetical example 
need be provided. (See the commentary to 
section 226.17(a)(1) regarding disclosure of 
more than one hypothetical example as 
directly related information.) 


* * - 7 * 


Subpart D—Miscellaneous 


* * * * * 


Section 226.28—Effect on State Laws 
28(a) Inconsistent Disclosure Requirements 


* * * * * 


13. Preemption determination—Arizona. 
Effective October 1, 1986, the Board has 
determined that the following provision in the 
State law of Arizona is preempted by the 
Federal law: ; 

© Section 6-621A.2—Use of the term “the 
total sum of $. " in certain notices 
provided to borrowers. This term describes 
the same item that is disclosed under Federal 
law as the “total of payments.” Since the 
State law requires the use of a different term 
than Federal law to describe the same item, 
the State-required term is preempted. The 
notice itself is not preempted. 


(NOTE: The State disclosure notice that 
incorporated the above preempted term was 
amended on May 4, 1987, to provide that 
disclosures must now be made pursuant to 
the Federal disclosure provisions.) 


14. Preemption determination—Indiana. 
Effective October 1, 1988, the Board has 
determined that the following provision in the 
State law of Indiana is preempted by the 
Federal law: 

* Section 23-2-5—-8—Inclusion of the loan 
broker's fees and charges in the calculation 
of, among other items, the finance charge and 
annual percentage rate disclosed to potential 
borrowers. This disclosure is inconsistent 
with sections 106(a) and § 226.4(a) of the 
Federal statute and regulation, respectively, 
and is preempted in those instances where 
the use of the same term would disclose a 
different amount than that required to be 
disclosed under Federal law. 


* * * * * 
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Section 226.30—Limitation on Rates 


1. Scope of coverage. The requirement of 
this section applies to consumer credit 
obligations secured by a dwelling (as 
dwelling is defined in § 226.2(a)(19)) in which 
the annual percentage rate may increase after 
consummation (or during the term of the plan, 
in the case of open-end credit) as a result of 
an increase in the interest rate component of 
the finance charge—whether those increases 
are tied to an index or formula or are within a 
creditor's discretion. The section applies to 
credit sales as well as loans. Examples of 
credit obligations subject to this section 
include: 


¢ Dwelling-secured credit obligations that 
require variable-rate disclosures under the 
regulation because the interest rate may 
increase during the term of the obligation. 

¢ Dwelling-secured open-end credit plans 
that are not considered variable-rate 
obligations for purposes of disclosure under 
the regulation but where the creditor reserves 
the contractual right to increase the interest 
rate—periodic rate and corresponding annual 
percentage rate—during the term of the plan. 


In contrast, credit obligations in which there 
is no contractual right to increase the interest 
rate during the term of the obligation are not 
subject to this section. Examples include: 


¢ “Shared-equity” or “shared- 
appreciation” mortgage loans that have a 
fixed rate of interest and a shared- 
appreciation feature based on the consumer's 
equity in the mortgaged property. (The 
appreciation share is payable in a lump sum 
at a specified time.) 

¢ Dwelling-secured fixed rate closed-end 
balloon payment mortgage loans and 
dwelling-secured fixed rate open-end plans 
with a stated term that the creditor may, but 
does not have a legal obligation to, renew at 
maturity. (Contrast with the renegotiable rate 
mortgage instrument described in comment 
17(c)(1)-11.) 

¢ Dwelling-secured fixed rate closed-end 
multiple advance transactions in which each 
advance is disclosed as a separate 
transaction. 


The requirement of this section does not 
apply to credit obligations entered into prior 
to December 9, 1987. Consequently, new 
advances under open-end credit plans 
existing prior to December 9, 1987, are not 
subject to this section. 

2. Refinanced obligations. On or after 
December 9, 1987, when a credit obligation is 
refinanced, as defined in § 226.20(a), the new 
obligation is subject to this section if it is 
dwelling-secured and allows for increases in 
the interest rate. 

3. Assumptions. On or after December 9, 
1987, when a credit obligation is assumed, as 
defined in § 226.20(b), the obligation becomes 
subject to this section if it is dwelling-secured 
and allows for increases in the interest rate. 

4. Modifications of obligations. The 
modification of an obligation, regardless of 
when the obligation was entered into, is 
generally not covered by this section. For 
example, increasingly the credit limit on a 
dwelling-secured, open-end plan with a 
variable interest rate entered into before the 
effective date of the rule does not make the 
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obligation subject to this section. If, however, 
a security interest in a dwelling is added on 
or after December 9, 1987, to a credit 
obligation that allows for interest rate 
increases, the obligation becomes subject to 
this section. Similarly, if a variable interest 
rate feature is added to a dwelling-secured 
credit obligation, the obligation becomes 
subject to this section. 

5. Land trusts. In some states, a land trust 
is used in residential real estate transactions. 
(See discussion in comment 3{a)-8).) If a 
consumer-purpose loan that allows for 
interest rate increases is secured by an 
assignment of a beneficial interest in a land 
trust that holds title to a consumer's dwelling, 
that loan is subject to this section. 

6. Relationship to other sections. Unless 
otherwise provided for in the commentary to 
this section, other provisions of the regulation 
such as definitions, exemptions, rules and 
interpretations also apply to this section 
where appropriate. To illustrate: 

¢ An adjustable interest rate business- 
purpose loan is not subject to this section 
even if the loan is secured by a dwelling 
because such credit extensions are not 
subject to the regulation. (See generally 
§ 226.3(a).) 

¢ Creditors subject to this section are only 
those that fall within the definition of a 
creditor in § 226.2(a)(17). 

7. Consumer credit contract. Creditors are 
required to specify a lifetime maximum 
interest rate in their credit contracts—the 
instrument that creates personal liability and 
generally contains the terms and conditions 
of the agreement (for example, a promissory 
note or home-equity line of credit agreement). 
In some states, the signing of a commitment 
letter may create a binding obligation, for 
example, constituting “consummation” as 
defined in § 226.2{a)(13). The maximum 
interest rate must be included in the credit 
contract, but a creditor may include the rate 
ceiling in the commitment instrument as well. 

8. Manner of stating the maximum interest 
rate. The maximum interest rate must be 
stated either as a specific amount or in any 
other manner that would allow the consumer 
to easily ascertain, at the time of entering 
into the obligation, what the rate ceiling will 
be over the term of the obligation. For 
example, the following statements would be 
sufficiently specific: 

¢ The maximum interest rate will not 
exceed X%. 

¢ The interest rate will never be higher 
than X percentage points above the initial 
rate of Y%. 

© The interest rate will not exceed X%, or 
X percentage points about [a rate to be 
determined at some future point in time], 
whichever is less. 

¢ The maximum interest rate will not 
exceed X%, or the state usury ceiling, 
whichever is less. 

The following statements would not 
comply with this section: 

¢ The interest rate will never be higher 
than X percentage points over the prevailing 
market rate. 

¢ The interest rate will never be higher 
than X percentage points above [a rate to be 
determined at’some future point in time]. 

¢ The interest rate will not exceed the 
state usury ceiling which is currently X%. 


A creditor may state the maximum rate in 
terms of a maximum annual! percentage rate 
that may be imposed. Under an open-end 
credit plan, this normally would be the 
corresponding annual percentage rate. (See 
generally § 226.6(a)(2).) 

9. Multiple interest rate ceilings. Creditors 
are not prohibited from setting multiple 
interest rate ceilings. For example, on loans 
with multiple variable-rate features, creditors 
may establish a maximum interest rate for 
each feature. To illustrate, in a variable-rate 
loan that has an option to convert to a fixed 
rate, a creditor may set one maximum 
interest rate for the initially imposed index- 
based variable-rate feature and another for 
the conversion option. Of course, a creditor 
may establish one maximum interest rate 
applicable to all features. 

10. Interest rate charged after default. State 
law may allow an interest rate after default 
higher than the contract rate in effect at the 
time of default; however, the interest rate 
after default is subject to a maximum interest 
rate set forth in a credit obligation that is 
otherwise subject to this section. This rule 
applies only in situations in which a post- 
default agreement is still considered part of 
the original obligation. 

11: Increasing the maximum interest 
rate—general rule. Generally, a creditor may 
not increase the maximum interest rate 
originally set on a credit obligation subject to 
this section unless the consumer and the 
creditor enter into a new obligation. 
Therefore, under an open-end plan, a creditor 
may not increase the rate ceiling imposed 
merely because there is an increase in the 
credit limit. If an open-end plan is closed and 
another opened, a new rate ceiling may be 
imposed. Furthermore, where an open-end 
plan has a fixed maturity and a creditor 
renews the plan at maturity, or converts the 
plan to closed-end credit, without having a 
legal obligation to renew or convert, a new 
maximum interest rate may be set at that 
time. If, under the initial agreement, the 
creditor is obligated to renew or convert the 
plan, the maximum interest rate originally 
imposed cannot be increased upon renewal 
or conversion (unless, of course, a new 
obligation is entered into). For a closed-end 
credit transaction, a new maximum interest 
rate may be set only if the transaction is 
satisfied and replaced by a new obligation. 
(The exceptions in § 226.20(a)(1)-(5) which 
limit what transactions are considered 
refinancings for purposes of disclosure do not 
apply with respect to increasing a rate ceiling 
that has been imposed; if a transaction is 
satisfied and replaced, the rate ceiling may 
be increased.) 

12. Increasing the maximum interest 
rate—assumption of an obligation. If an 
obligation subject to this section is assumed 
by a new obligor and the original obligor is 
released from liability, the maximum interest 
rate set on the obligation may be increased 
as part of the assumption agreement. (This 
rule applies whether or not the transaction 
constitutes an assumption as defined in 
§ 226.20(b).) 

13. Transition rules. Under footnote 50, if 
creditors properly include the maximum rate 
in their credit contracts, creditors need not 
revise their Truth in Lending disclosure 
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statement forms to add the disclosures about 
limitations on rate increases as part of the 
variable-rate disclosures, until October 1, 
1988. On or after that date, creditors must 
have the maximum rate set forth in their 
credit contracts and, where applicable, as 
part of their Truth in Lending disclosures. 
References 

Statute: Competitive Equality Banking Act 
of 1987, Pub. L. No. 100-86, 101 Stat. 552 

Other sections: Sections 226.6, 226.18, and 
226.19 

Previous regulation: None 

1987 changes: This section implements 
section 1204 of the Competitive Equality 
Banking Act of 1987, Pub. L. No. 100-86, 101 
Stat. 552 which provides that, effective 
December 9, 1987, adjustable-rate mortgages 
must include a limitation on the interest rate 
that may apply during the term of the 
mortgage loan. An adjustable-rate mortgage 
loan is defined in section 1204 as “any loan 
secured by a lien on a one-to-four family 
dwelling unit, including a condominium unit, 
cooperative housing unit, or mobile home, 
where the loan is made pursuant to an 
agreement under which the creditor may, 
from time to time, adjust the rate of interest.” 
The rule in this section incorporates section 
1204 into Regulation Z and limits the scope of 
section 1204 to dwelling-secured consumer 
credit subject to the Truth in Lending Act, in 
which a creditor has the contractual right to 
increase the interest rate during the term of 
the credit obligation. 


Board of Governors of the Federal Reserve 
System, March 30, 1988. 
William W. Wiles, 
Secretary of the Board. 
[FR Doc. 88-7350 Filed 44-88; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 87-ANM-23] 


Control Zone; Hayden, CO 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amends the Hayden, 
Colorado Control Zone. The action 
provides additional controlled airspace 
to encompass a new instrument 
approach procedure. It would ensure 
segregation of aircraft operating in 
instrument flight rules conditions and 
other aircraft operating in visual flight 
rules conditions. 

EFFECTIVE DATE: 0901 UTC, May 5, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Ted Melland, ANM-536, Federal 
Aviation Administration, Docket No. 87- 
ANM-23, 17900 Pacific Highway South, 





Federal Register / Vol. 53, No. 65 / Tuesday, April 5, 1988 / Rules and Regulations 


C-68966, Seattle, Washington 98168, 
Telephone: (206) 431-2536. 


SUPPLEMENTARY INFORMATION: 
History 


On January 28, 1988, the FAA 
proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to amend the Hayden, Colorado 
Control Zone (53 FR 2504). 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written : 
comments on the proposal to the FAA. 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in the notice. Section 
71.171 of Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6D dated January 4, 


This amendment to Part 71 of the 
Federal Aviation Regulations provides 
controlled airspace to encompass the 
new VOR/DME-B instrument approach 
procedure. The area will be depicted in 
aeronautical charts allowing pilots in 
visual flight rules conditions to 
circumnavigate the area or otherwise 
comply with instrument flight rules. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) Is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


‘List of Subjects in 14 CFR Part 71 
Aviation safety, Control zones. 
‘Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
‘amended as follows: 


PART 71—[AMENDED] 


1. The authority citation for Part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§ 71.171 [Amended] 


2. Section 71.171 is amended as 
follows: 


Hayden, Colorado [Amended] 

Change the period to a semicolon at the 
end of the first sentence and add, “* * * and 
within 3.5 miles each side of the Hayden 
VOR 118” redial extending from the 5 mile 
radius zone to 18.5 miles southeast of the 
VOR.” 

Issued in Seattle, Washington, on March 
24, 1988. 

Francis E. Davis, 

Acting Manager, Air Traffic Division, 
Northwest Mountain Region. 

[FR Doc. 88-7343 Filed 44-88; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 87-AGL-20] 


Alteration to Transition Area; West 
Bend, WI 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: The nature of this action is to 


alter the West Bend, WI, transition area 
to accommodate a new LOC RWY 31 
Standard Instrument Approach 
Procedure (SIAP) to West Bend 
Municipal Airport, West Bend, WI. 

The intended effect of this action is to 
ensure segregation of the aircraft using 
approach procedures in instrument 
conditions from other aircraft operating 
under visual weather conditions in 
controlled airspace. 

EFFECTIVE DATE: 0901 UTC, June 30, 
1988. 


FOR FURTHER INFORMATION CONTACT: 
Harold G. Hale, Air Traffic Division, 
Airspace Branch, AGL-520, Federal 
Aviation Administration, 2300 East 
Devon Avenue, Des Plaines, Illinois 
60018, telephone (312) 694-7360. 


SUPPLEMENTARY INFORMATION: 


History 


On Monday, November 30, 1987, the 
Federal Aviation Administration (FAA) 
proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to alter the West Bend, WI, 
transition area (52 FR 45465). 

Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
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No comments objecting to the proposal 
were received. 

Except for editorial changes, this 
amendment is the same as that 
proposed in the notice. Section 71.181 of 
Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6C dated January 2, 
1987. 


The Rule 


This amendment to Part 71 of the 
Federal Aviation Regulations alters the 
West Bend, WI, transition area to 
accommodate a new LOC RWY 31 SIAP 
to West Bend Municipal Airport, West 
Bend, WI. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—(1) Is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
amended as follows: 


PART 71—[AMENDED] 


1. The authority citation for Part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§ 71.181 [Amended] 


2. Section 71.181 is amended as 
follows: 


West Bend, WI [Revised] 


That airspace extending upward from 700 
feet above the surface within an eight and 
one-half (8.5) mile radius of the West Bend 
Municipal Airport (Lat..43°25'17”N., Long. 
88°07'41” W.); and within 4.5 miles each side 
of the West Bend VOR 127 radial, extending 
from the eight and one-half (8.5) mile radius 
to 11.5 miles southeast of the West Bend 
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VOR, excluding the portion that overlies the 
Hartford, Wisconsin, transition area. 


Issued in Des Plaines, Illinois, on March 11, 
1988. 


Teddy W. Burcham, 

Manager, Air Traffic Division. 

[FR Doc. 88-7244 Filed 44-88; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 97 
[Docket No. 25574; Amdt. No. 1370] 
Standard Instrument Approach 


Procedures; Miscellaneous 
Amendments 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment establishes, 


amends, suspends, or revokes Standard 
‘Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of 
changes occurring in the National 
Airspace System, such as the 
commissioning of new navigational 
facilities, addition of new obstacles, or 
changes in air traffic requirements. 
These changes are designed to provide 
safe and efficient use of the navigable 
airspace and to promote safe flight 
operations under instrument flight rules 
at the affected airports. 


DATES: Effective: An effective date for 
each SIAP is specified in the 
amendatory previsions. 

Incorporation by reference—approved 
by the Director of the Federal Register 
on December 31, 1980, and reapproved 
as of January 1, 1982. 

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 

For examination— 

1. FAA Rules Docket, FAA 
Headquarters Building, 800 
Independence Avenue SW., 
Washington, DC 20591; 

2. The FAA Regionat Office of the 
region in which the affected airport 
is located; or 

3. The Flight Inspection Field Office 
which originated the SIAP. 

For Purchase— 
Individual SIAP copies may be obtained 
from: 

1. FAA Public Inquiry Center (APA- 
200), FAA Headquarters Building, 
800 Independence Avenue SW., 
Washington, DC 20581; or 

2. The FAA Regional Office of the 
region in which the affected airport 
is located. 


By Subscription— 

Copies of all SIAPs, mailed once 
every 2 weeks, are for sale by the 
Superintendent of Documents, U.S. 
Government Printing Office, 
Washington, DC 20402. 

FOR FURTHER INFORMATION CONTACT: 
Donald K. Funai, Flight Procedures 
Standards Branch (AFS—230), Air 
Transportation Division, Office of Flight 
Standards, Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, DC 20591; 
telephone (202) 267-8277. 
SUPPLEMENTARY INFORMATION: This 
amendment to Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) 
prescribes new, amended, suspended, or 
revoked Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR Part 51, and § 97.20 
of the Federal Aviation Regulations 
(FARs). The applicable FAA Forms are 
identified as FAA Forms 8260-3, 8260-4, 
and 8260-5. Materials incorporated by 
reference are available for examination 
or purchase as stated above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
document is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number. 

This amendment to Part 97 is effective 
on the date of publication and contains 
separate SIAPs which have compliance 
dates stated as effective dates based on 
related changes in the National 
Airspace System or the application of 
new or revised criteria. Some SIAP 
amendments may have been previously 
issued by the FAA in a National Flight 
Data Center (FDC) Notice to Airmen 
(NOTAM) as an emergency action of 
immediate flight safety relating directly 
to published aeronautical charts. The 
circumstances which created the need 
for some SEAP amendments may require 
making them effective in less than 30 
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days. For the remaining SIAPs, an 
effective date at least 30 days after 
publication is provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Approach 
Procedures (TERPs). In developing these 
SIAPs, the TERPS criteria were applied 
to the conditions existing or anticipated 
at the affected airports. Because of the 
close and immediate relationship 
between these SIAPs and safety in air 
commerce, I find that notice and public 
procedure before adopting these SIAPs 
is unnecessary, impracticable, and 
contrary to the public interest and, 
where applicable, that good cause exists 
for making some SIAPs effective in less 
than 30 days. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) Is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 97 


Approaches, Standard instrument, 
Incorporation by reference. 

Issued in Washington, DC, on March 18, 
1988. 
Robert L. Goodrich, 
Director of Flight Standards. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, Part 97 of the Federal 
Aviation Regulations (14 CFR Part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 G.M.T. on the dates 
specified, as follows: 


PART 97—[AMENDED} 
1. The authority citation for Part 97 


continues to read as follows: 


Authority: 49 U.S.C. 1348, 1354{a), 1421, and 
1510; 49 U.S.C. 106(g) (revised, Pub. L. 97-449, 
January 12, 1983; and 14 CFR 11.49(b){2}}. 
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§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35 [Amended] 


2. By amending: § 97.23 VOR, VOR/ 
DME, VOR or TACAN, and VOR/DME 
‘or TACAN; § 97.25 LOC, LOC/DME, 
LDA, LDA/DME, SDF, SDF/DME; 

§ 97.27 NDB, NDB/DME; § 97.29 ILS, 
ILS/DME, ISMLS, MLS, MLS/DME, 
MLS/RNAV; § 97.31 RADAR SIAPs; 
§ 97.33 RNAV SIAPs; and § 97.35 
.COPTER SIAPs, identified as follows: 


Effective June 30, 1988 


Kotzebue, AK—Ralph Wien Memorial, 
VOR RWY 8, Amdt. 2 

Kotzebue, AK—Ralph Wien Memorial, 
VOR RWY 26, Amdt. 1 

Kotzebue, AK—Ralph Wien Memorial, 
VOR/DME RWY 26, Orig. 

Kotzebue, AK—Ralph Wien Memorial, 
NDB-A, Amdt. 12 

Williston, FL—Williston Muni, VOR/DME 
RWY 22, Orig. 

Lincoln, NE—Lincoln Muni, VOR RWY 17L, 
Amdt. 5 

Lincoln, NE—Lincoln Muni, VOR RWY 
17R, Amdt. 10 

Lincoln; NE—Lincoln Muni, NDB RWY 35L, 
Amdt. 8 

Lincoln, NE—Lincoln Muni, ILS RWY 17R, 
Amdt. 5 

Lincoln, NE—Lincoln Muni, ILS RWY 35L, 
Amdt. 10 

Lincoln, NE—Lincoln Muni, RNAV RWY 
14, Amdt. 4 

Sweetwater, TX—Sweetwater Muni, NDB 
RWY 16, Amdt. 1 


Effective May 5, 1988 


Aniak, AK—Aniak, NDB RWY 28, Amdt. 8, 
CANCELLED 

St. Paul Island, AK—St. Paul Island, LOC/ 
DME BC RWY 18, Orig. 

St. Paul Island, AK—St. Paul Island, ILS/ 
DME RWY 36, Orig. 

Soldotna, AK—Soldotna, RNAV RWY 7, 
Amdt. 2 

Soldotna, AK—Soldotna, RNAV RWY 25, 
Amdt. 2 

Unalakleet, AK—Unalakleet, VOR-C, 
Amdt. 4, CANCELLED 

Unalakleet, AK—Unalakleet, VOR/DME- 
A, Amdt. 6, CANCELLED 

Fresno, CA—Fresno Air Terminal, ILS 
RWY 29R, Amdt. 29 

South Lake Tahoe, CA—Lake Tahoe, VOR/ 
DME-A, Amdt. 3 

South Lake Tahoe, CA—Lake Tahoe, LDA/ 
DME-1 RWY 18, Amdt. 6 

Truckee, CA—Truckee-Tahoe, RNAV-A, 
Amdt. 4 

Truckee, CA—Truckee-Tahoe, RNAV-B, 
Amdt. 1 

Jacksonville, FL—Craig Muni, VOR RWY 
13, Amdt. 1 

Jacksonville, FL—Craig Muni, VOR RWY 
31, Amdt. 1 

Harlan, [A—Harlan Muni, NDB RWY 33, 
Amdt. 1 

Leeville, LA—Caillou Island, VOR/DME- 
A, Orig., CANCELLED 

Syracuse, NY—Syracuse-Hancock Intl, ILS 
RWY 10, Amdt. 6 

Dallas, TX—Dallas Love Field, VOR/DME 
RWY 13R, Amdt. 6 


Dallas, TXK—Dallas Love Field, ILS RWY 
13L, Amdt. 27 

Dallas, TX—Dallas Love Field, ILS RWY 
13R, Amdt. 1 

Dallas, TX—Dallas Love Field, ILS RWY 
31L, Amdt. 16 

Dallas, TX—Dallas Love Field, ILS RWY 
31R, Amdt. 1 

Dallas, TX—Dallas Love Field, RADAR-1, 
Amdt. 25 


Effective March 10, 1988 
Providence, RI—Theodore Francis Green 
State, ILS RWY 5R, Amdt. 14 
Houston, TX—Houston Intercontinental, 
ILS RWY 8, Amdt. 16 


[FR Doc. 88-7342 Filed 44-88; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 520 


Oral Dosage Form New Animal Drugs 
not Subject to Certification; 
Trimethoprim and Sulfadiazine Oral 
Paste 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by 
Coopers Animal Health, Inc. The 
supplement provides for technical 
changes in the regulation for 
trimethoprim and sulfadiazine oral paste 
(21 CFR 520.2611). 


EFFECTIVE DATE: April 5, 1988. 


FOR FURTHER INFORMATION CONTACT: 
John R. Markus, Center for Veterinary 
Medicine (HFV-142), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3442. 


SUPPLEMENTARY INFORMATION: Coopers 
Animal Health, Inc., Kansas City, KS 
66103-1438, is sponsor of approved 
NADA 131-918 which provides for use 
in horses of Tribrissen® (trimethoprim/ 
sulfadiazine) 400 Oral Paste to treat 
acute strangles, respiratory infections, 
acute urogenital infections, and wound 
infections and abscesses. The net 
contents of the currently approved 
syringe are 30 grams. Each increment 
mark on the syringe barrel represents 5 
grams of paste which will dose 150 
pounds of body weight. This amount of 
net contents limits dosing to a 900- 
pound horse. The sponsor has submitted 
a supplemental NADA requesting that 
the existing syringe’s net contents be 
increased to 37.5 grams. Additionally, 
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the syringe’s increment markings are to 
be changed from 5 to 3.75 grams of 
paste. Each 3.75-gram increment will 
dose 110 pounds. These two technical 
changes will accommodate treatment of 
a 1,100-pound horse. The currently 
approved dose of 30 milligrams (mg) per 
kilogram of body weight (5 mg of 
trimethoprim and 25 mg of sulfadiazine) 
is unchanged. There are no changes in 
the finished paste, its indications, or 
uses. The supplemental NADA contains 
information supporting the requested 
changes. Accordingly, the supplement is 
approved and the regulations in 21 CFR 
520.2611(b) and (c)(1) are revised to 
reflect the approval. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The agency has determined under 21 
CFR 25.24(a)(9) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


List of Subjects in 21 CFR Part 520 


Animal drugs. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
520 is amended as follows: 


PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUBJECT 
TO CERTIFICATION 


1. The authority citation for 21 CFR 
Part 520 continues to read as follows: 


Authority: Sec. 512(i), 82 Stat. 347 (21 U.S.C. 
360b(i)); 21 CFR 5.10 and 5.83. 


2. Section 520.2611 is amended by 
revising paragraphs (b) and (c)(1) to 
read as follows: 


§ 520.2611 Trimethoprim and sulfadiazine 
oral paste. 


* * * * * 


(b) Sponsor. See No. 000033 in 
§ 510.600(c) of this chapter for product to 
be dosed at 5 grams per 150 pounds of 
body weight per day. See No. 017220 in 
§ 510.600(c) of this chapter for product to 
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be dosed at 3.75 grams per 110 pounds of 
body weight per day. 

(c) Conditions of use—{1) Dosage. {i) 5 
grams (335 milligrams of trimethoprim 
and 1,665 milligrams of sulfadiazine) per 
150 pounds (68 kilograms) of body 
weight per day. (ii) 3.75 grams (250 
milligrams of trimethoprim and 1,250 
milligrams of sulfadiazine) per 110 
pounds (50 kilograms) of body weight 
per day. 

Dated: March 24, 1988. 

Suzanne Fitzpatrick, 

Acting Director, Division of Drug 
Manufacturing and Residue Chemistry, Office 
of New Animal Drug Evaluation, Center for 
Veterinary Medicine. 

[FR Doc. 88-7369 Filed 44-88; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 522 


imptantation or injectable Dosage 
Form New Animal Drugs Not Subject 
to Certification; Ivermectin Injection 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SuMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by Merck 
Sharp & Dohme Research Laboratories 
providing for safe and effective use of a 
lower concentration of IVOMEC® 
(ivermectin) injection in piglets weighing 
70 pounds or less for treating and 
controlling infections caused by certain 
species of gastrointestinal roundworms, 
lungworms, lice, and mites. 

EFFECTIVE DATE: April 5, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Adriano R. Gabuten, Center for 
Veterinary Medicine (HFV-135), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4913. 

SUPPLEMENTARY INFORMATION: Merck 
Sharp & Dohme Research Laboratories, 
Division of Merck & Co., Inc., P.O. Box 
2000, Rahway, NJ 07065, filed a 
supplement to NADA 135-008 providing 
for subcutaneous use of 0.27 percent 
IVOMEC?® (ivermectin) injection in 
piglets weighing 70 pounds or less in 
addition to the currently approved 1 
percent injection in swine over 70 
pounds for treating and controlling 
infections caused by certain species of 
gastrointestinal roundworms, 
lungworms, lice, and mites. 

The supplemental NADA is approved 
and the regulations in 21 CFR 522.1192 
are amended by adding new paragraph 
(a)(3) and by revising paragraph (d){4){i) 


to reflect the approval. The basis for 
approval is discussed in the freedom of 
information summary. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2)(ii)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The agency has determined under 21 
CFR (25.24(d)(1)(iii) that this action is of 
a type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


List of Subjects in 21 CFR Part 522 


Animal drugs. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
522 is amended as follows: 


PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 


1. The authority citation for 21 CFR 
Part 522 continues to read as follows: 


Authority: Sec 512(i), 82 Stat. 347 (21 U.S.C. 
360b(i)); 21 CFR 5.10 and 5.83. 


2. Section 522.1192 is amended by 
adding new paragraph (a)(3) and by 
revising paragraph (d)(4)(i) to read as 
follows: 


§ 522.1192 invermectin injection. 

(a) * * * 

(3) Piglets 70 pounds or less. Each 
milliliter of sterile aqueous solution 
contains 2.7 milligrams of ivermectin 
(0.27 percent). 


(d) ** 

(4) * * * 

(i) Amount. 10 milligrams per 75 
pounds of body weight. 

Dated: March 15, 1988. 
Richard A. Carnevale, 
Deputy Associate Director, Office of New 
Animal Drug Evaluation, Center for 
Veterinary Medicine. 
[FR Doc. 88-7367 Filed 44-88; 8:45 am] 
BILLING CODE 4160-01-M 
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21 CFR Part 524 


Ophthalmic and Topical Dosage Form 
New Animal Drugs Not Subject to 
Certification; Neomycin Sulfate- 
Sulfacetamide Sodium Ophthalmic 
Ointment 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations by removing the 
regulation reflecting approval of a new 
animal drug application (NADA) 
sponsored by Altana, Inc. The NADA 
provides for the use of neomycin sulfate- 
sulfacetamide sodium ophthalmic 
ointment in the prophylaxis and local 
treatment of dogs and cats for 
superficial eye infections. In a notice 
published elsewhere in this issue of the 
Federal Register, the agency is 
withdrawing approval of NADA 47-091 
at the sponsor's request. 


EFFECTIVE DATE: April 15, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Mohammad I. Sharar, Center for 
Veterinary Medicine (HFV-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4093. 


SUPPLEMENTARY INFORMATION: In a 
notice published elsewhere in this issue 
of the Federal Register, the agency is 
withdrawing approval of NADA 47-091 
sponsored by Altana, Inc. (formerly Byk- 
Gulden, Inc.), 60 Baylis Rd., Melville, NY 
11747. The firm’s NADA provides for the 
use of neomycin sulfate-sulfacetamide 
sodium ophthalmic ointment in the 
prophylaxis and local treatment of dogs 
and cats for superficial eye infections 
caused by commonly occurring gram- 
negative and gram-positive bacteria 
such as staphylococci, streptococci, and 
moraxella. This document removes 21 
CFR 524.1484j, which reflects approval 
of the NADA. 


List of Subjects in 21 CFR Part 524 


Animal drugs. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director of the Center for Veterinary 
Medicine, Part 524 is amended as 
follows: 


PART 524—OPHTHALMIC AND 
TOPICAL DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 


1. The authority citation for 21 CFR 
Part 524 continues to read as follows: 
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Authority: Sec 512(i), 82 Stat. 347 (21 U.S.C. 
360(i)); 21 CFR 5.10 and 5.83. 


§ 524.1484] [Removed] 

2. Section 524.148] Neomycin sulfate- 
sulfacetamide sodium ophthalmic 
ointment is removed. 


Dated: March 23, 1988. 
Gerald B. Guest, 
Director, Center for Veterinary Medicine. 
[FR Doc. 88-7363 Filed 44-88; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 558 


New Animal Drugs for Use in Animal 


Feeds; Halofuginone and Bacitracin 
Methylene Disalicylate 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by Hoechst- 
Roussel Agri-Vet Co. The NADA 
provides for the use of halofuginone 
hydrobromide in combination with 
bacitracin methylene disalicylate in 
Type C broiler feeds for the prevention 
of coccidiosis, and improved feed 
efficiency. 

EFFECTIVE DATE: April 5, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Lonnie W. Luther, Center for Veterinary 
Medicine (HFV-128), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4317. 
SUPPLEMENTARY INFORMATION: Hoechst- 
Roussel Agri-Vet Co., Route 202-206 
North, Somerville, NJ 08876, has filed 
NADA 140-584 providing for the 
combination of separately approved 
halofuginone hydrobromide, and 
bacitracin methylene disalicylate Type 
A medicated articles to make Type C 
medicated feeds for broilers containing 
2.72 grams halofuginone hydrobromide 
per ton, 10 to 50 grams bacitracin 
methylene disalicylate per ton. The 
Type C medicated feeds are for the 
prevention of coccidiosis caused by 
Eimeria tenella, E. necatrix, E. 
acervulina, E. brunetti, E. mivati, and E. 
maxima, and for improved feed 
efficiency. 

The application is approved and the 
regulations in 21 CFR 558.76 are 
amended by adding a new paragraph 
(d)(3)(xii) and in 21 CFR 558.265 by 
adding a new paragraph (c)(6) to reflect 
the approval. The basis for approval is 
discussed in the freedom of information 
summary. 

In accordance with the freedom of 
information provisions of Part 20 (21 


CFR Part 29) and § 514.11(e)(2)(ii) (21 
CFR 514.11(e)(2){ii)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The agency has determined under 21 
CFR 25.24(d)(1){ii) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

List of Subjects in 21 CFR Part 558 


Animal drugs, Animal feeds. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director of the Center for Veterinary 
Medicine, Part 558 is amended as 
follows: 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 


1. The authority citation for 21 CFR 
Part 558 continues to read as follows: 


Authority: Sec. 512, 82 Stat. 343-351 (21 
U.S.C. 360b); 21 CFR 5.10 and 5.83. 


2. In § 558.76 by adding a new 
paragraph (d}(3)(xii) to read as follows: 


§ 558.76 Bacitracin methylene disalicylate. 


* * * * 


(d) * * & 

(3) * ££ & 

(xii) Halofuginone in accordance with 
§ 558.265. 

3. In § 558.265 by adding a new 
paragraph (c)(6) to read as follows: 


§ 558.265 Halofuginone hydrobromide. 


* * * * * 


(c) S. = .4 

(6) Amount per ton. Halofuginone 2.72 
grams (0.0003 percent) plus bacitracin 
methylene disalicylate 10 to 50 grams. 

(i) Indications for use. For the 
prevention of coccidiosis caused by 
Eimeria tenella, E. necatrix, E. 
acervulina, E. brunetti, E. mivati, and E. 
maxima and improved feed efficiency. 

(ii) Limitations. Feed continuously as 
sole ration; withdraw 5 days before 
slaughter; do not feed to layers; avoid 
contact with skin, eyes, or clothing; keep 
out of lakes, ponds, or streams. 
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Dated: March 16, 1988. 
Gerald B. Guest, 
Director, Center for Veterinary Medicine. 
[FR Doc. 88-7368 Filed 44-88; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 
23 CFR Parts 650 and 771 


Environmental impact and Related 
Procedures; Technical Corrections 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Final rule; technical corrections. 


SUMMARY: This document contains 
technical corrections to the final rule on 
environmental impact and related 
procedures that appeared at pages 32661 
through 32669 in the Federal Register of 
August 28, 1987, (52 FR 32646) FR Doc. 
87-19530. These technical amendments 
are necessary to correct: (1) Certain 
references, (2) inadvertent omission of 
words, (3) paragraph designations, and 
(4) misspelled words of the final rule 
text. 


EFFECTIVE DATE: April 5, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Frederick Skaer, Office of : 
Environmental Policy (HEV—10), (202) 
366-0106, Federal Highway 
Administration. 


In FR Doc. 87-19530, in the issue of 
Friday, August 28, 1987, on pages 32661 
through 32669, in 23 CFR Parts 650 and 
771, the following corrections to the text 
are as set forth below. 


PART 650—[ CORRECTED] 


1. Section 650.109 was inadvertently 
removed in its entirety when only 
paragraphs (b) and (c) should have been 
removed. The FHWA is now returning 
revised § 650.109(a) to Part 650 and it 
reads as follows: 


§ 650.109 Public involvement. 


Procedures which have been 
established to meet the public 
involvement requirements of 23 CFR 
Part 771 shall be used to provide 
opportunity for early public review and 
comment on alternatives which contain 
encroachments. 


PART 771—{CORRECTED] 


§771.105 [Corrected] 


_ 2. In § 771.105, paragraph (e) is 
amended by adding the word “by” after 
the words “costs incurred.” 


BEST COPY AVAILABLE 
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§ 771.113 [Amended] 

3. In § 771.113, paragraph (b) is 
amended in the last sentence by 
substituting the word “to” in place of the 
word “of” after the words “future grant 
request.” 


§ 771.117 [Amended] 

4. In § 771.117, align paragraph (d) to 
stand alone. At the present time, the text 
of paragraph (d) follows paragraph 
(c)(20) in such a manner as to appear 
part of the previous paragraph. 

5. In§ 771.117, amend the first 
sentence of footnote number three of 
paragraph (d)(12) by substituting the 
word “others” in place of the letters 
“thers” after the words “in contrast to.” 

6. In §.771.117, paragraph (e) is 
amended by removing the misspelled 
word “sit” and replacing it with the 
word “list.” 


§ 771.129 [Amended] 

7. In § 771.129, the second sentence of 
paragraph (a) is amended by adding the 
words “or not" after the words 
“determine whether.” 


§ 771.135 [Amended] 

8. In § 771.135, paragraph (f)(2) is 
amended by correcting the reference in 
the latter part of the sentence to read 
“finding in paragraph (f)(1) of this 
section.” 

9. In § 771.135, paragraph (g) is 
amended by correcting the first 
paragraph designation to read as 
“(g)(1).” 

10. In § 771.135, paragraph (m) is 
amended by correcting the designation 
of the first paragraph division under (m) 
to read as “(1)” and by substituting the 
word “or” in place of the word “of” after 
the words “draft EIS.” 

This document is issued under the 
authority of 23 U.S.C. 315; 49 CFR 1.48. 


Issued on: March 30, 1988. 
Anthony J. McMahon, 


Chief Counsel, Federal Highway 
Administration. 


[FR Doc. 88-7394 Filed 44-88; 8:45 am] 
BILLING CODE 4910-22-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Parts 1 and 602 
{T.D. 8190] 


income Taxes; Automatic Extension of 
Time to File Partnership Return of 
Income and Trust Income Tax Return; 
OMB Control Numbers Under the 
Paperwork Reduction Act 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Temporary regulations. 


SUMMARY: This document contains 
temporary regulations relating to the 
automatic extension of time to file 
partnership returns of income and trust 
income tax returns. The temporary 
regulations affect persons filing 
partnership and trust returns and 
provide those persons with the guidance 
necessary to comply with the law. The 
text of the temporary regulations also 
serves as the text of the proposed 
regulations for the notice of proposed 
rulemaking on this subject in the 
Proposed Rules section of this issue of 
the Federal Register. 

EFFECTIVE DATE: The regulations apply 
to partnership and trust returns required 
to be filed for taxable years beginning 
after December 31, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Katherine Lee Wambsgans, Legislation 
and Regulations Division, Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue, NW., 
Washington, DC 20224, Attention: 
CC:LR:T (202-566-3288, not a toll-free 
call). 

SUPPLEMENTARY INFORMATION: 


Background 


Section 6081{a) of the Internal 
Revenue Code of 1986 authorizes the 
Secretary to grant a reasonable 
extension of time to file returns. 
Currently, if a partnership or trust needs 
an extension of time to file a return, the 
partnership or trust must request an 
extension on Form 2758 and include a 
detailed explanation of the reasons an 
extension is necessary. The Internal 
Revenue Service's administrative 
practice has been to routinely approve 
these requests. In order to formalize 
current adminstrative practice, these 
temporary regulations provide rules for 
obtaining an automatic extension of 
time to file partnership returns of 
income and trust income tax returns. 

In the case of a partnership, an 
automatic three-month extension may 
be obtained for a taxable year beginning 
after December 31, 1986, and before 
January 1, 1988, by filing a properly 
prepared Form 2758 with the words 
“AUTOMATIC EXTENSION UNDER 
§ 1.6081-2T” typed or legibly printed on 
line 4 of Form 2758. For taxable years 
beginning after December 31, 1987, Form 
8736 must be used. Form 2758 or 8736 
must be filed by the due date for filing 
the partnership return with the Internal 
Revenue Service Center where the 


partnership return is required to be filed. 


In the case of a trust, an automatic 
three-month extension may be obtained 
for a taxable year beginning after 
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December 31, 1986, and before January 
1, 1988, by filing a properly prepared 
Form 2758 with the words 
“AUTOMATIC EXTENSION UNDER 
§ 1.6081-3T” typed or legibly printed on 
line 4 of Form 2758. For taxable years 
beginning after December 31, 1987, Form 
8736 must be used. Form 2758 or 8736 
must be filed by the due date for filing 
the trust return with the Internal 
Revenue Service Center where the trust 
return is required to be filed and must 
be accompanied by remittance of the 
full amount of the estimated unpaid tax 
liability. 

An automatic extension of time to file 
a partnership or trust return does not 
extend the time for filing a partner's or 
beneficiary's income tax return. Because 
the time for filing the income tax return 
of partners and beneficiaries is not 
extended when a partnership or trust 
obtains an extension of time to file its 
return, the Internal Revenue Service will 
monitor the new automatic extension 
procedure to ascertain whether the lack 
of notice to partners and beneficiaries 
that the extension has been requested is 
engendering substantial filing difficulties 
for the partners and beneficiaries. If it 
becomes apparent that most 
partnerships and trusts are routinely 
requesting an automatic extension and 
that these requests are unduly delaying 
the filing of partner and beneficiary 
returns or causing substantial 
inconvenience to partners and 
beneficiaries, the Internal Revenue 
Service will reconsider the 
appropriateness of allowing automatic 
extensions of time to file partnership 
and trust returns. 


Special Analyses 


The Commissioner of Internal 
Revenue has determined that this 
temporary rule is not a major rule as 
defined in Executive Order 12291. 
Therefore, a regulatory impact analysis 
is not required. A general notice of 
proposed rulemaking is not required by 
5 U.S.C. 553 for temporary regulations. 
Accordingly, the temporary regulations 
do not constitute regulations subject to 
the Regulatory Flexibility Act (5 U.S.C. 
Chapter 6). 


Paperwork Reduction Act 


The collection of information 
requirements contained in these 
regulations have been submitted to the 
Office of Management and Budget 
(OMB) in accordance with the 
requirements of the Paperwork 
Reduction Act of 1980. These 
requirements have been approved by 
OMB. 
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Drafting Information 


The principal author of these 
temporary regulations is Katherine Lee 
Wambsgans, Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
developing these regulations on matters 
of both substance and style. 


List of Subjects 
26 CFR 1.6001-1—1.6109-2 


Income taxes, Administration and 
procedure, Filing requirements. 


26 CFR Part 602 


Reporting and recordkeeping 
requirements. 


Adoption of Amendments to the 
Regulations 


For the reasons set forth in the 
preamble, Title 26, Chapter 1, 
Subchapter A, Part 1, and Subchapter H, 
Part 602, of the Code of Federal 
Regulations is amended as set forth 
below: 


PART 1—[AMENDED] 


Paragraph 1. The authority for Part 1 
continues to read as follows: 


Authority: 26 U.S.C. 7805. * * * 


Par. 2. The following new §§ 1.6081- 
2T and 1.6081-3T shall be added in the 
appropriate place. 


§ 1.6081-2T Automatic extension of time 
to file partnership return of income 
(temporary). 

(a) Jn general. A partnership required 
to file a return of income on Form 1065 
for any taxable year beginning after 
December 31, 1986, shall be allowed an 
automatic extension of time to file such 
return to the fifteenth day of the third 
month following the month in which 
falls the date prescribed for filing such 
return if and only if an application under 
this section is filed in accordance with 
paragraph (b) of this section. In the case 
of a partnership described in § 1.6081- 
2(a)(1), the automatic extension allowed 
under this section shall run concurrently 
with an extension of time to file granted 
pursuant to § 1.6081-2(a). 

(b) Requirements. In order to satisfy 
this paragraph (b), an application for an 
automatic extension under this section 
must satisfy the following requirements: 

(1) The application must be prepared 
(i) on Form 2758, “Application for 
Extension of Time to File U.S. 
Partnership, Fiduciary, and Certain 
Other Returns,” for a taxable year 
beginning after December 31, 1986, and 


before January 1, 1988, by typing or 
legibly printing on line 4 “AUTOMATIC 
EXTENSION UNDER § 1.6081-2T,” and 
(ii) on Form 8736 for taxable years 
beginning after December 31, 1987; 

(2) The application must be signed by 
a general partner authorized to file the 
partnership’s Form 1065 or other person 
authorized by such general partner to 
file the application, but only if such 
other person is (i) an attorney who is a 
member in good standing of the bar of 
the highest court of a state, possession, 
territory, commonwealth, or the District 
of Columbia, (ii) a certified public 
accountant duly qualified to practice in 
a state, possession, territory, 
commonwealth, or the District of 
Columbia, or (iii) a person currently 
enrolled to practice before the Treasury 
Department; and 

(3) The application must be filed on or 
before the later of (i) the date prescribed 
for filing the partnership return with the 
Internal Revenue Service Center where 
the partnership return is required to be 
filed (without regard to any extensions 
of the time for filing such return), and (ii) 
the expiration of any extension of time 
to file granted such partnership pursuant 
to § 1.6081-2(a). 

(c) Payment of section 7519 amount. 
An automatic extension of time for filing 
a partnership return under this section 
does not extend the time for payment of 
any amount due under section 7519, 
relating to required payments for 
entities electing not to have a required 
taxable year. 

(d) Section 444 election. An automatic 
extension of time for filing a partnership 
return shall run concurrently with any 
extension of time for filing a return 
allowed because of section 444, relating 
to the election of a taxable year other 
than a required taxable year. 

(e) Effect of extension of partner. An 
automatic extension of time for filing a 
partnership return under this section 
shall not operate to extend the time for 
filing a partner's income tax return or 
the time for the payment of any tax due 
on such return. 

(f) Termination of automatic 
extension. The district director, 
including the Director of Foreign 
Programs, or the director of a service 
center may, in his or her discretion, 
terminate at any time an automatic 
extension by mailing to the partnership, 
or to the person who requested such 
extension for the partnership, a notice of 
termination. The notice shall be mailed 
at least 10 days prior to the termination 
date designated in such notice. The 
notice of termination shall be sufficient 
for all purposes when mailed to the 
partnership at its address shown on 
Form 1065 or to the person who 
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requested such extension for the 
partnership at his or her last known 
address or last known place of business, 
even if such person is deceased or is 
under a legal disability. 

(g) Coordination with § 1.6081-1. 
Except in undue hardship cases, no 
extension of time for filing a partnership 
return of income shall be granted under 
§ 1.6081-1 until an automatic extension 
has been granted pursuant to the 
provisions of this section. 

(h) Effective date. This section is 
effective for taxable years beginning 
after December 31, 1986. 


§ 1.6081-3T Automatic extension of time 
to file trust income tax return (temporary). 


(a) Jn general. A trust required to file 
a return of income tax on Form 1041 or 
on Form 1041S for any taxable year 
beginning after December 31, 1986, shall 
be allowed an automatic extension of 
time to file such return to the fifteenth 
day of the third month following the 
month in which falls the date prescribed 
for filing such return if and only if an 
application under this section is filed in 
accordance with paragraph (b) of this 
section. 

(b) Requirements. In order to satisfy 
this paragraph (b), an application for an 
automatic extension under this section 
must satisfy the following requirements: 

(1) The application must be prepared 
(i) on Form 2758, “Application for 
Extension of Time to File U.S. 
Partnership, Fiduciary, and Certain 
Other Returns,” for a taxable year 
beginning after December 31, 1986, and 
before January 1, 1988, by typing or 
legibly printing on line 4 “AUTOMATIC 
EXTENSION UNDER § 1.6081-3T,” and 
(ii) on Form 8736 for taxable years 
beginning after December 31, 1987; 

(2) The application must be signed by 
a fiduciary authorized to file the trust’s 
Form 1041 or Forms 1041S or other 
person duly authorized to file the trust's 
Form 1041 or Form 1041S. Such other 
person must be (i) an attorney who is a 
member in good standing of the bar of 
the highest court of a state, possession, 
territory, commonwealth, or the District 
of Columbia, (ii) a certified public 
accountant duly qualified to practice in 
a state, possession, territory, 
commonwealth, or the District of 
Columbia, {iii) a person currently 
enrolled to practice before the Treasury 
Department, or (iv) a duly authorized 
agent holding a power of attorney with 
respect to the filing of a trust return of 
income tax; 

(3) The application must be filed on or 
before the date prescribed for filing the 
trust return of income tax with the 
Internal Revenue Service Center where 
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the trust return of income tax is required 
to be filed; and 

(4) The application for extension must 
show the full amount properly estimated 
as tax for the trust for the taxable year 
and must be accompanied by the full 
remittance of the amount properly 
estimated as tax which is unpaid as of 
the date prescribed for filing the return. 

(c) Effect of extension on beneficiary. 
An automatic extension of time to file a 
trust return of income under this section 
shall not operate to extend the time for 
filing the income tax return of a 
beneficiary of the trust or the time for 
the payment of any tax due on such 
return. 

(d) Termination of automatic 
extension. The district director, 
including the Director of Foreign 
Programs, or the director of a service 
center may, in his or her discretion, 
terminate at any time an automatic 
extension by mailing to the fiduciary 
authorized to file the trust's Form 1041 
or 1041S or to the person who requested 
such extension for the trust, a notice of 
termination. The notice shall be mailed 
at least 10 days prior to the termination 
date designated in such notice. The 
notice of termination shall be sufficient 
for all purposes when mailed to the 
fiduciary authorized to file the trust's 
Form 1041 or 1041S at his or her address 
shown on Form 1041 on 1041S or to the 
person who requested such extension 
for the trust at his or her last known 
address or last known place of business, 
even if such person is deceased or is 
under a legal disability. 

(e) Coordination with § 1.6081-1. 
Except in undue hardship cases, no 
extension of time for filing a trust return 
of income tax shall be granted under 
§ 1.6081-1 until an automatic extension 
has been granted pursuant to the 
provisions of this section. 

(f} Effective date. This section is 
effective for taxable years beginning 
after December 31, 1986. 


PART 602—[AMENDED] 
Par. 3. The authority for Part 602 
continues to read as follows: 
Authority: 26 U.S.C. 7805. 
§ 602.101 [Amended] 


Par. 4. Section 602.101(c) is amended 
by inserting in the appropriate places in 
the table: 


Lawrence B. Gibbs, 
Commissioner of Internal Revenue. 


Approved: March 24, 1988. 
O. Donaldson Chapoton, 
Assistant Secretary of the Treasury. 


[FR Doc. 88-7392 Filed 3-31-88; 2:08 pm] 
BILLING CODE 4830-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[FRL-3357-7; NC-018] 


Approval and Promulgation of 
implementation Plans, North Carolina; 
2D.0536, Emissions From Electric 
Utility Boilers 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: Today, EPA approves 
portions of, and disapproves other 
portions of regulation 15 NCAC 2D.0536 
(Particulate Emissions from Electric 
Utility Boilers), which North Carolina 
submitted to EPA as a State 
Implementation Plan (SIP) revision on 
January 24, 1983, and February 21, 1983, 
and as it was subsequently revised in 
submittals to EPA on December 17, 1985 
and June 19, 1987. The regulation and its 
revisions prescribe relaxed particulate 
emission limits for twelve electric utility 
power plants in the State belonging to 
Duke Power Company (Duke) and 
Carolina Power and Light (CP&L). The 
portions of the regulation being 
approved set new short-term emission 
limits for eight of the twelve plants, 
retaining, although recodifying, the 
emission limit for a thirteenth plant. 
Also being approved are stack testing 
requirements, and requirements for 
submittal of malfunction abatement 
plans. EPA is disapproving other 
portions of the regulation, which set 
annual opacity limits for those nine 
plants. For the remaining four plants, all 
belonging to CP&L, the State has not 
submitted the required air quality 
analyses which demonstrate protection 
of the NAAQS and PSD increments. 

EPA has taken action in a separate 
Federal Register notice to propose 
disapproval of both the short-term limits 
and annual limits for those four plants. 

The plants for which approval of the 
emission limits in the new regulation is 
being given are the Duke Allen, Belews 
Creek, Buck, Cliffside, Dan River, 
Marshall and Riverbend Plants, and the 
CP&L Cape Fear and Roxboro Plants. 
DATE: This rule will become effective 
May 5, 1988. 
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ADDRESSES: Copies of the materials 
submitted by North Carolina may be 
examined during normal business hours 
at the following locations: 

Air Quality Section, Division of 
Environmental Management, North 
Carolina Department of Natural 
Resources and Community ; 
Development, Archdale Building, 512 
North Salisbury Street, Raleigh, North 
Carolina 27611 

Air Programs Branch, U.S. 
Environmental Protection Agency, 
Region IV, 345 Courtland Street NE., 
Atlanta, Georgia 30365 


FOR FURTHER INFORMATION CONTACT: 
Roger O. Pfaff at the abvove EPA Region 
IV address, and telephone (404) 347- 
2864 or FTS 257-2864. 


SUPPLEMENTARY INFORMATION: On 
January 24, 1983, and February 21, 1983, 
North Carolina submitted a new 
regulation (15 NCAC 2D.0536— 
Particulate Emissions from Electric 
Utility Boilers) to EPA for approval as 
part of the federally-approved State 
Implementation Plan (SIP). The purpose 
of this new regulation was to prescribe 
new particulate emission limits for each 
of the Duke and CP&L electric utility 
boilers in the State. These boilers were 
previously regulated under 15 NCAC 
2D.0503—Control of Particulates from 
Fuel Burning Sources. The new 
regulation (2D.0536) relaxed the 
allowable particulate emission limits 
that applied to boilers at twelve power 
plants by a minimum of 0.01 pounds per 
million Btu (lb/mmBtu) of heat input and 
a maximum of 0.15 |b/mmBtu. For one 
Duke plant (Riverbend) the new limit 
was the same as the old. Seven of those 
plants (28 boilers units) are operated by 
Duke, and six of the plants (16 boiler 
units) are operated by CP&L. 

On December 21, 1983 (48 FR 56412), 
EPA proposed to approve the short-term 
mass emission limits contained in new 
regulation 2D.0536. At that time, EPA 
also proposed to take no action on the 
annual particulate emission limits 
contained in 2D.0536 because they did 
not protect the short-term NAAQS and 
PSD increments. In that notice, EPA 
stated that final approval of the new 
mass emission limits would not be 
granted until the State submitted 
documentation to show that the 
relaxation would cause no exceedance 
of the allowable PSD increments for 
particulate matter. This PSD 
demonstration is required by EPA 
regulations at 40 CFR 51.166(a)(2). 
Several comments were received on that 
proposal. 

On December 17, 1985, North Carolina 
submitted a major revision to 2D.0536 to 
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EPA for approval. This submittal 
contained essentially the same short 
term emission limits as the original 
version of 2D.0536. A few limits were 
lowered. However, new annual limits 
and annual opacity limits were 
prescribed for the boilers at each of the 
thirteen power plants. One part of the 
revision, including the annual emission 
limits, became effective in the State on 
August 1, 1986. The second part, which 
replaces the annual emission limits with 
annual opacity limits, became effective 
on August 1, 1987. Since no PSD 
increment analysis accompanied this 
December 17, 1985, submittal, the 
revised 2D.0536 contained the same 
deficiency as the original submittal of 
the rule. In addition to this shortcoming, 
EPA also determined that the State must 
provide an up-to-date modeling 
demonstration which shows that the 
new mass emission limits (in both the 
original and the revised version of 
2D.0536) will not violate the NAAQS for 
particulate matter. Since modeling 
techniques have improved greatly since 
the time the original NAAQS 
demonstration was prepared (in 
approximately 1979), the original 
analysis is no longer valid. This analysis 
is required before EPA can approve any 
SIP revision pursuant to section 
110(a)(3)(A) of the Clean Air Act. 

Table 1 below summarized North 
Carolina's subsequent submittals and 
EPA's action on them. 

In July and October of 1986, EPA 
received the required NAAQS and PSD 
modeling analysis for six Duke power 
plants and two CP&L plants. For the 
Duke Riverbend plant, no analysis was 
required, since the emission limits do 
not increase. The State did not submit 
NAAQS analyses for the other four 
CP&L plants; therefore, no action is 
being taken regarding those four plants 
in this notice. 


TABLE 1 


TABLE 1—-Continued 


PSD : 


analysis 
submit- 
ted 
before 
or after 
EPA 
pro- 


posed 
approval 
or not at 
all 


Duke Power 


New limit 
approved 
in this 
notice 


Adequate 
NAAQS 
analysis 

submitted 











1 Final action being taken in another notice. 
2 No increase in emission limit. 


Although no increment analysis was 
submitted by the State for the CP&L 
Roxboro Plant and the Duke Allen and 
Dan River Plants (because they are 
located in counties where the baseline is 
not triggered), EPA discovered during its 
review of the modeling that an analysis 
should have been submitted for the 
effects of these three plants in 
neighboring counties where the baseline 
had already been triggered. 

On May 26, 1987 (52 FR 19541), EPA 
proposed to approve the new emission 
limits for the CP&L Cape Fear and 
Roxboro Plants and the Duke Allen, 
Belews Creek, Buck, Cliffside, Dan 
River, Marshall and Riverbend Plants. 
Final approval was made contingent 
upon submittal of increment analyses 
for Roxboro, Allen, and Dan River. EPA 
also proposed to approve related 
portions of 2D.0536, which include stack 
testing requirements and requirements 
for submittal of malfunction abatement 
plans. EPA proposed to disapprove the 
annual opacity limits in 2D.0536, 
primarily because EPA considers those 
limits to be unenforceable. On March 26, 
1987 (52 FR 9676), EPA proposed 
disapproval of all portions of 2D.0536 as 
applied to the CP&L Asheville, Lee, 
Sutton, and Weatherspoon Plants. Final 
action on that proposal is being taken in 
another notice. 

On August 10, 1987 and September 29, 
1987, North Carolina submitted the 
required additional PSD modelling for 
the Duke plants and the CP&L plant, 
respectively. EPA has reviewed this 
additional modelling and agrees that the 
modelling demonstrates compliance 
with PSD increments in neighboring 
counties where the PSD baseline has 
been triggered. For technical details of 
EPA's review, the reader may consult 
EPA’s Technical Support Document, 
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available at EPA's Region IV office, 
whose address is listed above. 

On June 19, 1987, North Carolina 
submitted a minor technical change to 
2D.0536. In subparagraph 2D.0536(f), 
which requires the affected utility to 
retest any unit within 45 days when a 
stack test indicates a violation of an 
emission limit, the violation was 
formerly referred to as an “exceedance,” 
and now as an “excess.” EPA has no 
objection to the change, and will 
continue to treat any such occurrence as 
a violation of the SIP. 

On July 1, 1987, EPA promulgated an 
important change to the NAAQS for 
particulate matter. Among other 
changes, the indicator of the standard 
was changed from TSP to particles less 
than or equal to a nominal 10 
micrometers aerodynamic diameter 
(PMio), and the level of the standard 
was set at 150 micrograms per cubic 
meter (ug/m*) (24-hour) and 50 »g/m> 
(annual). Since the new annual standard 
is numerically lower than the former 
TSP standard, EPA conducted an 
analysis to determine whether the 
relaxed particulate limits of .0536 would 
violate the new PMio standard. By 
comparing the background 
concentrations for each of the plants to 
a conservative PMio to TSP ratio EPA 
calculated new background 
concentrations of PMio for each plant. 
The ratio of PMio to TSP EPA used was 
0.63. Based upon national monitoring 
comparisons there is a 95 percent 
probability that the PMio fraction of 
monitored TPS levels is less than 0.63. 
The TSP modelled concentration for 
each plant was then added to the new 
calculated PMio background 
concentration. The modelled 
concentration was not subjected to the 
PMi,o/TSP ratio since it was obvious 
after factoring the backgorund 
concentrations that the new total 
concentration would be less than the 
PMio standard. For complete details on 
EPA’s procedure and results of the 
analysis the reader may consult the 
Technical Support Document. 


Response to Comments 


Since the May 26, 1987, proposal is in 
part a reproposal of similar emission 
limits to those proposed in December 
1983, EPA will respond to comments 
received on both the 1983 proposal and 
the 1987 proposal, to the extent the 
comments on the 1983 proposal are not 
superceded by comments from the same 
commentor on the 1987 proposal. 
Comments on the 1983 proposal were 
received from Duke, CP&L, the 
Conservation Council of North Carolina, 
and two citizens. Comments on the 1987 
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proposal were received from Duke and 
CP&L. EPA, therefore, will respond to 
the 1983 comments from The 
Conservation Council and the two 
citizens, and the 1987 comments from 
Duke and CP&L. It should also be noted 
that some comments received from the 
North Carolina Division of 
Environmental Management (DEM) 
concerning EPA's proposed disapproval 
of the annual opacity standards for four 
CP&L plants (52 FR 9676) would apply in 
general to the disapproval of annual 
opacity limits for the remaining plants 
affected by 2D.0536. EPA is taking 
action on the proosed disapproval of 
annual opacity limits for these four 
plants in another notice, and the reader 
may consult that notice for a response to 
DEM's comments on disapproval of 
annual opacity limits. 


Duke Power 


Comments: Duke Power concurs with 
approval of the mass emission limits, 
but asserts that EPA should have given 
final approval rather than proposed 
approval in the May 26, 1987, Federal 
Register notice. This is because EPA 
earlier gave final approval to a 3-year 
variance from existing limits, and the 
variance limits were at least as high as 
the limits in 2D.0536. Alternately, EPA 
should have approved the limits for all 
plants located in areas where the 
baseline is not triggered. 

Response: EPA agrees that the criteria 
for approval of the variance should have 
been no less restrictive than for 
approval of 2D.0536. The inconsistency 
arises from the fact that EPA should 
have required an increment analysis for 
the variance, but erred in not doing so. 
The reason EPA did not require the 
analysis was because of the temporary 
life of the variance. As to the plants 
located in untriggered areas, Duke has 
now been made aware that EPA's 
previous guidance on this point was in 
error. Even for a plant located in an area 
where the baseline is not triggered, an 
analysis is necessary for any 
neighboring area, impacted by the 
relaxation, where the baseline is 
triggered. In addition, it must be pointed 
out that 2D.0536 is a single regulation. In 
order to approve parts of it, EPA must 
receive a request from the State to do 
so. No such request was received in 
1983. 

Comment: The new emission limits 
are approvable without any PSD 
increment consumption analysis 
because the new limits will not result in 
any increase in emissions. 

Response: EPA cannot judge whether 
an increase in emissions will actually 
occur when an emission limit is relaxed. 
The purpose of a SIP is to prevent such 


increases from violating NAAQS and 
increments, so that such judgments do 
not have to be made. Since the relaxed 
limits would allow an increase in 
emissions to occur, the State must show 
that the allowed increase in actual 
emissions would not violate the PSD 
increments. 

Comment: EPA stated in the notice 
that EPA allowed the analysis for Duke 
and CP&L to be based primarily on 1978 
modelling guidance, rather than 1986 
guidance, because the analysis was 
begun prior to the promulgation of the 
1986 guidance. In fact, the parts of the 
1986 guidance not used are relatively 
minor, and for the most part the 1986 
guidance was used. 

Response: EPA agrees, and so notes 
for the record. 

Comment: Duke concurs with 
disapproval of the annual opacity limits 
but notes that the limits do encourage 
better day-to-day operation. 

Response: EPA agrees. 


CP&L 


Comment: CP&L supports the 
approval of the mass limits, but states 
they should have been approved in 1983, 
because EPA accepted the PSD 
modelling performed in 1979 to support 
the 3-year variance. Alternately the 
limits for plants located in counties 
where the baseline was not triggered 
could be approved. 

Response: See the response to a 
similar comment from Duke Power 
(above). 

Comment: The modelling analysis 
submitted in 1986 is consistent with 1986 
EPA guidelines except for minor areas. 
EPA stated in the notice that the 
analysis was generally based on 1978 
guidance. 

Response: This is the same comment 
as one of the comments from Duke 
Power (above). EPA agrees, and so 
notes for the record. 

Comment: A triggered baseline in a 
neighboring county should not require a 
PSD analysis in an untriggered county. 

Response: CP&L uses as a basis for 
this comment a statement in a February 
19, 1985, letter from EPA to the State. 
EPA has acknowledged in the proposal 
(52. FR 19542) that our previous guidance 
was in error. That is why EPA proposed 
approval in spite of the missing 
increment analyses. In any case, the 
analysis for CP&L's Roxboro Plant is 
now complete, and approval of the 
revised emission limits is being finalized 
today. 


Conservation Council 


Comment: DEM has not rationalized 
the limits for each plant, in relation to 
how well the plants can function. The 
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new limits would result in increased 
emissions. 

Response: EPA did not analyze how 
well the emission limits correlate to 
actual performance but agrees that the 
new limits will allow increased 
emissions. That is why a PSD increment 
analysis and NAAQS analysis were 
required. So long as emission limits 
protect standards and increments, and 
are enforceable, EPA is obliged under 
the Clean Air Act to approve them. 

Comment: Malfunctions should not be 
excluded from the annual limits. 

Response: EPA is disapproving the 
annual limits, so the exclusion has no 
effect on the EPA-approved regulations. 


Citizen Comments 


Comment: The annual limits could 
result in increased emissions because of 
the indirect nature of the relationship 
among the variables in the formula to 
calculate compliance. 

Response: EPA agrees that the annual 
limits are too difficult to enforce, and is 
therefore disapproving them. 

Comment: EPA proposes to approve 
the regulation even though sufficient 
data regarding PSD has not been 
submitted. The regulation should not be 
approved until all data are submitted. 

Response: EPA agrees, and did not 
approve the regulation until all required 
information was submitted. 

Comment: Since some of the units can 
achieve lower emissions than the new 
limits require, EPA should require a 
higher standard of performance for 
them. 

Response: This comment is similar to 
the Conservation Council's first 
comment. See EPA's response above. 

Comment: The State should address 
the current monitoring data around all 
affected power plant sites and the actual 
limits allowed by its current regulations 
on short-term particulate emissions. 

Response: Current monitoring data 
shows no exceedances of either the TSP 
or PMio NAAQS. 


Final Action 


Today, EPA approves North 
Carolina's regulation 15 NCAC 2D.0536 
as it became effective on August 1, 1987, 
and as modified by the State’s submittal 
of June 19, 1987, with the exception of 
the emission limits for CP&L plants 
Asheville, Lee, Sutton, and 
Weatherspoon, and with the exception 
of the average annual opacity limits 
applicable to all plants. EPA 
disapproves the annual opacity limits 
for all seven Duke plants and CP&L 
plants Roxboro and Cape Fear. The 
emission and opacity limits for CP&L 
plants Asheville, Lee, Sutton, and 
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Weatherspoon are being acted upon in 
another notice. 

Under Executive Order 12291, this 
action is not “Major.” It has-been 
submitted to the Office of Management 
and Budget for review. 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by June 6, 1988. This action may 
not be challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).) 


List of Subjects in 40 CFR Part 52 


Air pollution control, Incorporation by 
reference, Intergovernmental relations, 
Particulate matter. 

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
North Carolina was approved by the Director 
of the Federal Register on July 1, 1982. 


Dated: March 14, 1988. 
Lee M. Thomas, 
Administrator. 

Part 52 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows: 


PART 52—[ AMENDED] 


Subpart !l—North Carolina 


1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


2. Section 52.1770 is amended by 
adding paragraph (c)(55) to read as 
follows: 


§ 52.1770 Identification of plan. 


* * * * * 


(c) * « 

(55) A revised regulation limiting 
emissions from electric utility boilers 
was submitted on January 24, 1983, and 
February 21, 1983, and amended by 
submittals dated December 17, 1985, and 
June 19, 1987, by the North Carolina 
Department of Natural Resources and 
Community Development. Only the 
following portions of this regulation are 
approved: 

(i) Incorporation by reference. 

(A) Only those portions of a new 
regulation, 15 NCAC 2D.0536, entitled 
“Emissions from Electric Utility Boilers,” 
which were approved by the 
Environmental Protection Agency on 
April 5, 1988. 

(ii) Other material—none. 

3. Section 52.1781 is amended by 
designating the existing text as 
paragraph (a) and by adding paragraph 
(b) to read as follows: 


§ 52.1781 Control strategy: Sulfur oxides 
and particulate matter. 


7 * * * * 


(b) The plan's control strategy for 
particulate matter as contained in 
regulation 15 NCAC 2D.0536, which was 
submitted on January 24 and February 
21, 1983, and on December 17, 1985, and 
became effective on August 1, 1987, is 
disapproved insofar as it provides 
annual opacity limits for the seven 
plants of Duke Power Company and for 
Plants Roxboro and Cape Fear of 
Carolina Power and Light Company. 


[FR Doc. 88-6188 Filed 44-88; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 180 
[OPP-300183A; FRL-3360-4] 


Ultramarine Blue; Tolerance 
Exemption 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule exempts 
ultramarine blue (CAS Reg. No. 57455- 
37-5) from the requirement of a 
tolerance when used as an inert 
ingredient (pigment/colorant) in 
pesticide formulations applied to 
animals. This regulation was requested 
by the Y-Tex Corp. 

EFFECTIVE DATE: Effective on April 5, 
1988. 

ADDRESS: Written objections may be 
submitted to the: Hearing Clerk (A-110), 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460. 


FOR FURTHER INFORMATION CONTACT: 
By mail: Rosalind Gross, Registration 
Support and Emergency Response 
Branch, Environmental Protection 
Agency, 401 M Street SW., 

Washington, DC 20460. 


Office location and telephone number: 
Room 716, CM #2, 1921 Jefferson 
Davis Highway, Arlington, VA 22202, 
703-557-7700. 

SUPPLEMENTARY INFORMATION: EPA 

issued a proposed rule, published in the 

Federal Register of March 9, 1988 (53 FR 

7541), which announced that the Y-Tex 

Corp., P.O. Box 1450, 1825 Big Horn 

Ave., Codv, WY 82414, had requested 

that 40 CFR 180.1001 be amended by 

establishing an exemption from the 
requirement of a tolerance for 

ultramarine blue when used as a 

component (pigment/colorant) of plastic 

animal ear tags in pesticide formulations 
applied to animals. 
Inert ingredients are ingredients that 
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are not active ingredients as defined in 
40 CFR 162.3(c), and include, but are not 
limited to, the following types of 
ingredients (except when they have a 
pesticidal efficacy of their own): 
Solvents such as alcohols and 
hydrocarbons; surfactants such as 
polyoxyethylene polymers and fatty 
acids; carriers such as clay-and 
diatomaceous earth; thickeners such as 
carageenan and modified cellulose; 
wetting and spreading agents; 
propellants in aerosol dispensers; and 
emulsifiers. The term “inert” is not 
intended to imply nontoxicity; the 
ingredient may or may not be 
chemically active. 

EPA has initiated new review 
procedures for tolerance exemptions for 
inert ingredients. Under those 
procedures the Agency conducts a 
review of the data base supporting any 
prior clearances, the data available in 
the scientific literature, and any other 
relevant data. Based on a review of such 
data, the Agency has determined that no 
additional test data will be required to 
support this regulation. 

Based on the above information and 
review of its use, it has been found that 
when used in accordance with good 
agricultural practices this ingredient is 
useful and does not pose hazard to 
humans or the environment. In 
conclusion, the Agency has determined 
that the amendment to 40 CFR Part 180 
will protect the public health. Therefore, 
the regulation is being established as set 
forth below. 


There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 


Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the grounds for the objections. A hearing 
will be granted if the provisions of the 
regulation deemed objectionable and the 
objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Part 180 


Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 
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Dated: March 28, 1988. 
Douglas D. Campt, 
Director, Office of Pesticide Programs. 


Therefore, 40 CFR Part 180 is 
amended as follows: 


PART 180—[ AMENDED] 


1. The authority citation for Part 180 
continues to read as follows: 


Authority: 21 U.S.C. 346a. 


2. Section 180.1001(e) is amended by 
adding and alphabetically inserting the 
inert ingredient as follows: 


§ 180.1001 Exemptions from the 
requirement of a tolerance. 


* * * * * 


(e) * * *€ 


Inert ingredients Limits Uses 


* ° . * * 


Ultramarine biue 
(CAS Reg. No. 
57455-37-5). 


Not more 
than 1.5% 
of pesticide 
formulation. 


* . + . * 


Pigment/ 
colorant in 
animal tag. 


[FR Doc. 88-7376 Filed 44-88; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL MARITIME COMMISSION 


46 CFR Part 572 


[Docket No. 88-8] 


Agreements Between or Among 
Wholly-Owned Subsidiaries and/or 
Their Parent; Exemption 


AGENCY: Federal Maritime Commission. 
ACTION: Final rule. 


SUMMARY: This exempts agreements 
between or among wholly-owned 
subsidiaries and/or their parent from 
the filing and information form 
requirements of the Shipping Act of 1984 
and the Commission's regulations. This 
also exempts such agreements from the 
proscription against concerted activities 
set forth at section 10(c) of the Shipping 
Act of 1984 and from the agreement 
retention requirement of 46 CFR 
572.301(f). 

EFFECTIVE DATE: The amendments to 
Part 572 are effective April 5, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Robert D. Bourgoin, General Counsel, 
Federal Maritime Commission, 100 L 
Street NW., Washington, DC 20573, (202) 
523-5740. 

SUPPLEMENTARY INFORMATION: Crowley 
Maritime Corporation (“Crowley”) filed 
on December 15, 1987 an application 
pursuant to section 16 of the Shipping 
Act of 1984, 46 U.S.C. app. 1715 (“1984 
Act”), requesting certain exemptions 
from statutory and regulatory provisions 
for itself and its present and future 


wholly-owned subsidiaries. Specifically, 
the Crowley application requested 
exemptions from sections 5, 10{a)(2), 
10(a)(3), and 10(c) of the 1984 Act to the 
extent these statutory provisions 
applied to agreements between or 
among Crowley and/or its subsidiaries. 
Crowley also sought an exemption from 
the Commission's implementing 
regulations, 46 CFR 572.301. 

By Notice published in the Federal 
Register on December 28, 1987 (52 FR 
48879), the Commission announced the 
Crowley application and requested 
comments thereon from interested 
persons. Subsequently, on January 28, 
1988 (53 FR 2537), the Commission 
served Notice of Enlargement of Scope, 
inviting comment on whether the 
exemption requested by Crowley should 
apply on an industry-wide basis to all 
other ocean common carriers and 
marine terminal operators under the 
same terms and conditions as those 
proposed by Crowley. No comments on 
either Notice were received by the 
Commission. 

After careful consideration of the 
Crowley application and of the issues 
raised in the Enlargement of Scope, the 
Commission has determined to grant the 
essential exemptions sought by 
Crowley, with some modifications. The 
Final Rule has been structured first to 
define the scope of the agreements on an 
industry-wide basis, followed by an 
enumeration of the exemptions 
themselves. 

The amendments set forth herein 
incorporate the exemptions from the 
filing and Information Form 
requirements of section 5 of the 1984 Act 
and the Commission's implementing 
regulations at 46 CFR 572.301, as sought 
by Crowley. The Commission also 
determined to relieve agreements within 
the scope of the exemption from the 
agreement retention requirement of 46 
CFR 572.301(f). 

The exemption from section 10({c) 
(prohibiting certain concerted activities) 
has been narrowed from that proposed 
by Crowley to apply only to the extent 
that the concerted actions proscribed by 
section 10(c) result solely from 
agreements between and among 
affiliated entities. Crowley's proposal 
could have been read to confer an 
exemption on those companies even if 
other non-affiliated companies were 
also part of the concerted action. The 
exemption issued herein is confined 
only to purely inter-subsidiary and/or 
parent agreements. 

Finally, the Commission has 
determined that it is not necessary to 
issue an exemption from the provisions 
of sections 10(a)(2) and 10{a)(3) of the 
1984 Act. Each of those provisions 
applies to operations “under an 
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agreement required to be filed under 
section 5 of this [the 1984] Act * * *.” 
Because agreements between or among 
wholly-owned subsidiaries and/or their 
parent are exempted herein from section 
5, the prohibitions of sections 10(a)(2) 
and 10(a)(3) are implicitly inapplicable. 
It is therefore unnecessary to issue an 
explicit exemption to that effect. 

In accordance with section 16 of the 
Shipping Act of 1984, the Commission 
finds that the exemption granted herein 
will not substantially impair effective 
regulation by the Commission, be 
unjustly discriminatory, result in a 
substantial reduction in competition, or 
be detrimental to commerce. 

The Federal Maritime Commission 
has determined that this Final Rule is 
not a “major rule” as defined in 
Executive Order 12291 dated February 
17, 1981, because it will not result in: 

(1) An annual effect on the economy 
of $100 million or more; 

(2) A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 

(3) Significant adverse effect on 
competition, employment, investment, 
productivity, innovations, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Acting Chairman of the Federal 
Maritime Commission certifies pursuant 
to section 605(b) of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seg., that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities, including small 
businesses, small organizational units or 
small governmental jurisdictions. The 
primary economic impact of this rule 
would be on marine terminal operators 
and common carriers which generally 
are not small entities. A secondary 
impact may fall on shippers, some of 
whom may be small entities but that 
impact is not considered to be 
significant. 

The Federal Maritime Commission 
has determined that this action does not 
constitute a major Federal action 
significantly affecting the quality of the 
human environment. Therefore, no 
environmental assessment or 
environmental impact statement was 
prepared. 


List of Subjects in 46 CFR Part 572 


Antitrust, Contracts, Maritime 
carriers, Administrative practice and 
procedure, Rates and fares, Reporting 
and record-keeping requirements. 

Therefore, pursuant to 5 U.S.C. 553, 
and sections 5, 16 and 17 of the Shipping 
Act of 1984, 46 U.S.C. 1704, 1715, 1716, in 
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order to exempt certain marine terminal 
operator and common carrier 
agreements from certain requirements of 
the 1984 Act, and the Commission’s 
implementing regulations thereof, Part 
572 of Title 46 of the Code of Federal 
Regulations is amended as follows: 


PART 572—[ AMENDED] 


1. The authority citation to Part 572 
continues to read: 


Authority: 5 U.S.C. 553; 46 U.S.C. app. 1701- 
1707, 1709-1710, 1712 and 1714-1717. 


§ 572.308 [Redesignated as 572.309] 

2. Section 572.308 is redesignated 
§ 572.309. 

3. A new § 572.308 is added to read as 
follows: 


§ 572.308 Agreements between or among 
wholly-owned subsidiaries and/or their 
parent—exemption. 

(a) An agreement between or among 
wholly-owned subsidiaries and/or their 
parent means an agreement under 
section 4 of the 1984 Act between or 
among an ocean common carrier or 
marine terminal operator subject to the 
1984 Act and any one or more ocean 
common carriers or marine terminal 
operators which are ultimately owned 
100 percent by that ocean common 
carrier or marine terminal operator, or 
an agreement between or among such 
wholly-owned carriers or terminal 
operators. 

(b) All agreements between or among 
wholly-owned subsidiaries and/or their 
parent are exempt from the filing and 
information form requirements of the 
1984 Act and of this part. 

(c) Common carriers are exempt from 
section 10 (c) of the 1984 Act to the 
extent that the concerted activities 
proscribed by that section result solely 
from agreements between or among 
wholly-owned subsidiaries and/or their 
parent. 

(d) All agreements between or among 
wholly-owned subsidiaries and/or their 
parent are exempt from the 
requirements of § 572.301(f) of this part. 


By the Commission. 
Joseph C. Polking, 
Secretary: 
[FR Doc. 88-7413 Filed 44-88; 8:45 am] 
BILLING CODE 6730-01-M 


DEPARTMENT OF DEFENSE 
48 CFR Parts 215, 242, and 252 


AGENCY: Department of Defense (DOD). 


ACTION: Final rule; correction. 


SUMMARY: This document corrects a 
final rule on Estimating Systems which 
was published in the Federal Register on 
Friday, March 18, 1988 (53 FR 8906 et 
seq.). The action is necessary to make 
an editorial correction to.the rule. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W. Lloyd, Executive 
Secretary, DAR Council, (202) 697-7266. 
Charles W. Lloyd, 


Executive Secretary, Defense Acquisition 
Regulatory Council. 


Accordingly, the Department of 
Defense is correcting 48 CFR Part 252 as 
follows: 


PART 252—[ AMENDED] 


§ 252.215-7003 [Amended] 

1. On page 8910, in section 252.215- 
7003, in the title of the clause, the date is 
corrected to read “(MAR 1988)” in lieu 
of “(MAY 1988)”. 


[FR Doc. 88-7415 Filed 44-88; 8:45 am] 
BILLING CODE 3810-01-M 


48 CFR Part 215 
[DAR Case 87-305] 


Department of Defense Federal 
Acquisition Regulation Supplement; 
Special Tooling and Special Test 
Equipment 

AGENCY: Department of Defense (DoD) 


ACTION: Interim rule and request for 
comment. 


SUMMARY: The Defense Acquisition 
Regulatory Council has approved an 
interim change to DFARS 215.873 to 
implement Section 810 of Pub. L. 100- 
108, the FY 88 Defense Authorization 
Act. 
Dates: Effective Date: April 6, 1988. 
Comment Date: Comments must be 
received by the DAR Council at the 
address shown below on or before May 
5, 1988, to be considered in developing a 
final rule. 
Aporess: Interested parties should 
submit written comments to: Defense 
Acquisition Regulatory Council, ATTN: 
Mr. Charles W. Lloyd, Executive 
Secretary, DAR Council, ODASD (P)/ 
DARS, c/o OASD (A&L) (MRS), Room 
3D139, The Pentagon, Washington, DC 
20301-3062. Please cite DAR Case 87- 
305 in all correspondence related to this 
subject. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W. Lloyd, Executive 
Secretary, DAR Council, 202/697-7267. 


SUPPLEMENTARY INFORMATION: 
A. Background 


A portion of section 9105, Pub. L. 99- 
500, the FY 87 Defense Appropriations 
Act, contained restrictions on 
reimbursement of defense contractors 
for the costs of production special 
tooling (PST) and production special test 
equipment (PSTE). These restrictions 
were implemented, on an interim basis, 
at 52 FR. 1914 et seq., effective January 
16, 1987. Section 810, Pub. L. 100-180, the 
FY 88 Defense Authorization Act, 
amended Title 10, United States Code, 
by adding Section 2329, which directs 
the issuance of regulations containing 
new restrictions on reimbursing defense 
contractors for the cost of PST and 
PSTE. A proposed rule was issued on 
February 29, 1988 at 53 FR 6015 in an 
effort to implement the recent 
legislation. A determination has been 
made under the authority of the 
Secretary of Defense that this regulation 
must be issued as temporary regulation 
in order to comply with the above-cited 
statute. Accordingly, new coverage at 
DFARS 215.873, Production Special 
Tooling and Production Special Test 
Equipment, is hereby promulgated. 
Comments are invited. This new 
coverage applies to contracts awarded 
on or after April 6, 1988. 


B. Regulatory Flexibility Act 


The new coverage at DFARS 215.873 
is not expected to have a significant 
economic impact on a substantial 
number of small entities under the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.) because small entities are not 
usually involved with Government 
prime contracts which require PST or 
PSTE with a cost in excess of $1,000,000. 


C. Paperwork Reduction Act 


The rule does not contain information 
collection requirements which require 
the approval of OMB under 44 U.S.C. 
3501 et seq. 


List of Subjects in 48 CFR Part 215 
Government procurement. 


Charles W. Lloyd, 
Executive Secretary, Defense Acquisition 
Regulatory Council. 

Therefore, 48 CFR Part 215 is 
amended as follows: 


PART 215—CONTRACTING BY 
NEGOTIATION 


1. The authority citation for 48 CFR 
Part 215 continues to read as follows: 


Authority: 5 U.S.C. 301, 10 U.S.C..2202, DoD 
Directive 5000.35, and DoD FAR Supp’ement 
201.301. 
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2. Section 215.873 is revised to read as 
follows: 


215.873 Production special tooling and 
production special test equipment (PST and 
PSTE). 

(a) General. When a contractor, to 
perform a production contract, is 
required to acquire or fabricate 
production special tooling (PST) and 
production special test equipment 
(PSTE), at a total cost to the contractor 
of $1 million or more, the contracting 
officer shall comply with the procedures 
in paragraph (c) below unless one of the 
exceptions in paragraph (d) below, 
apply. 

(b) Definitions. “Production special 
tooling” and “production special test 
equipment” are those subsets of “special 
tooling” and “special test equipment” 
(as defined in FAR 45.101) that support 
production rates and quantitites. 

(c) Procedures. (1) When the criteria 
specified in paragraph (a) above apply, 
the contract shall, as a minimum, 
include a special provision which 
specifies the following: 

(i) A listing of, or reference to a listing 
of, the PST and PSTE which the 
contractor will acquire or fabricate to 
perform the contract; 

(ii) The total dollar amount to be paid 
to the coniractor on the instant contract 
for the PST and PSTE being acquired or 
fabricated; 

(iii) The maximum amount the 
contractor may be paid on the instant 
and future contracts for the PST and 
PSTE (which can be a specific dollar 
amount or dollar ceiling); 

(iv) An amortization schedule for the 
payment, subject to availability of 
funds, of the balance of the maximum 
amount specified in paragraph (c)(1)(iii) 
above (see also paragraph (c)}{3) below); 

(v) That, in the event the contract or 
program is terminated before the 
maximum amount specified for the PST 
and PSTE has been paid, for reasons 
other than the contractor's failure to 
perform, the contractor shall be paid the 
balance of the maximum amount or the 
actual amount incurred, whichever is 
less, subject to availability of 
appropriated funds; 

(vi) That costs incurred by the 
contractor for the acquisition and 
fabrication of the PST and PSTE shall be 
direct charges to the instant contract. If 
the instant contract does not provide for 
payment of the maximum amount 
specified for the PST and PSTE, the 
balance of these costs shall not be 
shifted, assigned to other programs, or 
charged to indirect cost pools. 

(2) The Government's right to title to 
PST and PSTE shall be determined in 
accordance with FAR Subpart 45.3. 


(3) Where it is anticipated that future 
contracts will be awarded to the same 
contractor for the same or similar items 
for which the contractor will be able to 
use the PST and PSTE, the instant 
contract will provide for payment of at 
least 50 percent of the maximum amount 
specified for the PST and PSTE, except 
when the Service Secretary determines, 
in advance of contract award, that the 
use of a lower percentage is in the best 
interests of the Government and the use 
of a lower percentage will not cause an 
undue financial burden on the 
contractor. The authority to make the 
determination may be delegated to a 
level not lower than the Head of the 
Contracting Activity. 

(4) When it is anticipated that no 
future contracts will be awarded as 
provided in (c)(3) above, the instant 
contract will provide for full payment of 
the maximum amount specified for the 
PST and PSTE. 

(5) When a contract does not provide 
for payment of the maximum amount 
specified for the PST and PSTE under 
the instant contract, and an 
amortization schedule is established in 
accordance with paragraph (c)(1)(iv), the 
contracting officer shall make the 
following adjustments for calculating 
profit objectives and facilities capital 
cost of money: 

(i) Since cost of money for PST and 
PSTE will be reimbursed directly on the 
instant contract, the contracting officer 
shall calculate a separate facilities 
capital cost of money amount for the 
unamortized portion of the PST and 
PSTE costs. This amount shall be 
calculated by multiplying the average 
annual unamortized portion of the PST 
and PSTE costs by the current cost of 
money rate. This separate cost of money 
for PST and PSTE shall not be included 
on the DD Form 1861. However, this 
amount is to be added to the cost of 
money on company-wide facilities 
capital. When the weighted guidelines 
method is used, this amount will be 
added to Line 32 of DD Form 1547. Cost 
of money for PST and PSTE shal! not be 
included in the cost base for 
establishing a profit objective. 

(ii) When establishing a profit 
objective using DFARS Subpart 215.9, 
only those PST and PSTE costs being 
charged directly under the instant 
contract action will be profit-bearing. 
These costs shall be included as part of 
the cost base for performance risk and 
contract type risk (including working 
capital adjustment). The unamortized 
balance of the PST and PSTE costs shall 
not be profit-bearing on the instant 
contract, nor shall they be included in 
the facilities capital employed base. 
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(iii) For future contract actions on 
which the unamortized balance of the 
PST and PSTE costs (or portions thereof) 
will be charged directly, the procedures 
in (c)(5) (i) and (ii) above will apply. 

(d) Exceptions. The procedures set 
forth above do not apply to contracts: 

(1) Where the PST and PSTE will be 
used by the contractor solely for final 
production acceptance testing; 

(2) Awarded as a result of sealed 
bidding procedures contained in FAR 
Part 14; 

(3) Where prices are, or are based on, 
established catalog or established 
market prices of commercial items sold 
in substantial quantities to the general 
public; 

(4) Where price is set by law or 
regulation. 

(e) Subcontracts. The procedures 
specified in paragraph (c) above are 
only required at the prime contract level. 
However, the contracting officer may 
apply these procedures at the 
subcontract level, if doing so would be 
in the best interests of the Government. 
[FR Doc. 88-7412 Filed 44-88; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 533 
[Docket No. FE-87-01; Notice 2] 


Light Truck Average Fuel Economy 
Standards; Model Years 1990-91 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation. 


ACTION: Final rule. 


SUMMARY: This rule establishes average 
fuel economy standards for light trucks 
manufactured in Model Years 1990 and 
1991. The issuance of the standards is 
required by Title V of the Motor Vehicle 
Information and Cost Savings Act. As in 
past years, the agency is establishing a 
combined standard for all light trucks, 
as well as alternate standards for two- 
wheel drive (2WD) and four-wheel drive 
(4WD) vehicles. Manufacturers may 
comply with either the combined 
standard or the alternate standards. For 
Model Year 1990, the combined 
standard is 20.0 mpg, and the alternate 
standards are 20.5 mpg for 2WD, and 
19.0 mpg for 4WD. For Model Year 1991, 
the combined standard is 20.2 mpg, and 
the alternate standards are 20.7 mpg for 
2WD, and 19.1 mpg for 4WD. 
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DATES: The amendments are effective 
May 5, 1988. The standards apply to the 
1990 and 1991 model years. Petitions for 
reconsideration must be submitted by 
May 5, 1988. 


ADDRESS: Petitions for reconsideration 
should be submitted to: Administrator, 
National Highway Traffic Safety 
Administration, 400 Seventh St., SW., 
Washington, DC 20590. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Orron Kee, Office of Market 
Incentives, National Highway Traffic 
Safety Administration, 400 Seventh 
Street, SW., Washington, DC 20590 (202- 
366-0846). 

SUPPLEMENTARY INFORMATION: 

Table of Contents 


I. Background 

II. NHYSA Questionnaire and Proposed Rule 

Ill. Summary of Decision for Model Years 
1990 and 1991 

IV. Elements of Maximum Feasible Average 
Fuel Economy 

A. The Need of the Nation to Conserve 
Energy 

B. Effect of other Federal Standards 

C. Industry Capability: Technological 
Feasibility and Economic Practicability 

V. Agency Determination of the Maximum 
Feasible Fuel Economy Level 

VI. Impact Analyses 


I. Background 


In December 1975, during the 
aftermath of the energy crisis created by 
the oil embargo of 1973-74, Congress 
enacted the Energy Policy.and 
Conservation Act. Congress included a 
provision in that Act establishing the 
automotive fuel economy regulatory 
program. That provision added a new 
title, Title V, “Improving Automotive 
Efficiency,” to the Motor Vehicle 
Information and Cost Saving Act. Title 
V provides for the establishment of 
average fuel economy standards for cars 
and light trucks. 

Section 502(b) of the Act requires the 
Secretary of Transportation to issue 
light truck fuel economy standards for 
each model year. The Act provides that 
the fuel economy standards are to be set 
at the maximum feasible average fuel 
economy level. In determining the 
maximum feasible average fuel economy 
level, the Secretary is required under 
section 502(e) of the Act to consider four 
factors: Technological feasibility, 
economic. practicability, the effect of 
other Federal moter vehicle standards 
on fuel economy, and the need of the 
nation to conserve energy. 
(Responsibility for the automotive fuel! 
economy program was delegated by the 
Secretary of Transportation.to: the 
Administrator af NHTSA (41 FR 25015, 
June 22, 1976)): 


Light truck average fuel economy 
standards have been established 
previously for model years through MY 
1989. Recent rulemaking proceedings for 
light truck standards have reflected the 
fact that while manufacturers have 
implemented a number of technological 
changes to improve their light truck fuel 
economy, the manufacturers’ fuel 
economy improvement capabilities have 
been limited by strong consumer 
demand for larger light trucks and larger 
displacement engines. The consumer 
demand for these vehicles is attributable 
largely to low gasoline prices and the 
vehicles’ superior work-performing 
capabilities. 

In light of higher consumer demand 
for larger trucks and engines, NHTSA 
found it necessary to reduce the MY 
1985 light truck fuel economy standard 
from 21.0 mpg to 19.5 mpg (with 
corresponding changes in the alternative 
two- and four-wheel drive standards). 
(49 FR 41250, October 22, 1984) In that 
same final rule, the agency established a 
MY 1986 standard of 20.0 mpg. NHTSA 
subsequently set the MY 1987-89 
standards at 20.5 mpg. (50 FR 40398, 
October 3, 1985; 51 FR 15335, April 23, 
1986; 52 FR 6564, March 4, 1987) This 
series of level standards reflects the 
effects of consumer demand. 

On August 5, 1987, the Secretary of 
Transportation submitted to Congress 
draft legislation that would: (1) Repeal 
the corporate average fuel economy 
standards for new model years, (2) 
retain and update the Environmental 
Protection Agency's (EPA) fuel economy 
labeling requirements, and (3) revise 
EPA’s automotive fuel economy testing 
procedures to require that results 
simulate conditions of actual use. The 
legislation was proposed in light of a 
number of considerations, including the 
fact that the energy conservation goals 
that Congress'sought to achieve by the 
CAFE program largely have been 
realized. Another is that a considerable 
body of economic opinion holds, 
however, that it was primarily the 
decontrol of the price of oil and changes 
in gasoline prices, not the fuel economy 
standards, that led to the increase in 
fuel efficiency over the past decade. The 
nation might well have achieved similar 
results simply through the natural 
operation of the market. Moreover, it is 
clear that CAFE standards cause serious 
economic distortions in the marketplace. 
For example, while the standards exert 
pressure on manufacturers to sell a mix 
of vehicles: to meet the required CAFE 
level, they do nothing to ensure that 
consumers will want to buy the mix the 
manufacturers offer. Indeed; if 
standards: are set at too high a level, the 
manufacturers may only be able to meet 
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the standards by restricting the sale of 
their larger vehicles and engines, 
resulting in the loss of American jobs 
and less choice for consumers. Also, 
CAFE standards place U.S. companies 
at a competitive disadvantage. The 
Secretary noted that there is strong 
evidence that the market will continue 
to provide the proper balancing of fuel 
efficient vehicles versus other vehicle 
characteristics such as size, safety, and 
performance, and concluded that the 
most sensible public policy is to repeal 
the CAFE standards program. 

Until the draft legislation becomes 
law, NHTSA will continue to administer 
the existing law. Thus, this notice 
adopts CAFE standards for light trucks 
for Model Years (MY} 1990 and 1991. 


Il. NHTSA Questionnaire and Proposed 
Rule 


On September 16, 1986, NHTSA 
published in the Federal Register a 
questionnaire requesting data on 
manufacturers’ light truck fuel economy 
capabilities for MY 1990-1991. The 
agency requested specific information 
concerning manufacturers’ product 
plans for MY 1990 and 1991. All of the 
American manufacturers responded to 
the questionnaire. One foreign 
manufacturer, Volkswagen, submitted a 
comment, indicating that there were no 
current forecasted changes to its 1987 
product plan. 

After analyzing the responses to the 
agency’s questionnaire and reviewing 
other available data, NHTSA published 
a notice of proposed rulemaking (NPRM) 
on the establishment of light truck 
average fuel economy standards for MY 
1990 and 1991. (See the: November 12, 
1987 issue of the Federal Register, 52 FR 
43366.) The agency's November 1987 
NPRM proposed ranges of possible 
standards for light trucks, with the 
combined standard for all light trucks 
within a range of 20.0 mpg to 21.0 mpg. 
As a compliance alternative to the 
combined standard, the agency also 
proposed separate standards for two- 
wheel (2WD) and four-wheel (4WD) 
drive vehicles. For 2WD vehicles, the 
agency proposed a range of 20.5 mpg to 
21.5 mpg, and for 4WD vehicles a range 
of 19.0 mpg to 20.0 mpg. The agency 
stated that in view of factual 
uncertainties, the setting of standards 
outside the proposed ranges was 
possible, depending on the comments 
that might be submitted. 

The agency received comments from 
General Motors, Ford, Chrysler (which 
now includes AMC), Volkswagen, the 
Department of Energy, and the National 
Automobile Dealers Association. These 
comments, and the agency's response to 
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the comments will be discussed in 
subsequent sections on manufacturer 
projections and manufacturer 
capabilities. 


III. Summary of Decision for Model 
Years 1990 ad 1991 


Based on its analysis, the agency is 
establishing a combined average fuel 
economy standard for 1990 at 20.0 mpg, 
and a standard for 1991 of 20.2 mpg. 
Alternative separate standards of 20.5 
mpg for 2WD light trucks and 19.0 mpg 
for 4WD are established for MY 1990, 
and standards of 20.7 mpg for 2WD and 
19.1 mpg for 4WD are established for 
MY 1991. . 


IV. Elements of Maximum Feasible 
Average Fuel Economy 


A. The Need of the Nation to Conserve 
Energy. 


Since 1975, when the Energy Policy 
and Conservation Act was passed, this 
nation’s energy situation has changed 
significantly. Oil markets were 
deregulated in 1981, permitting 
consumers to make choices in response 
to market signals and allowing the 
market to adjust quickly to changing 
conditions. The U.S. Strategic Petroleum 
Reserve (SPR) was built to ensure a 
supply of oil during any major supply 
disruption. In December 1987, the SPR 
contained 541 million barrels of oil, 
stored principally in underground 
caverns, that could be pumped back to 
the surface if needed. 


1. Petroleum Imports and Prices 


Since the period of 1975-1980, 
significant progress has been made in 
the area of energy imports. In 1977, net 
oil imports were 46 percent of total 
supply, compared to 35 percent in 1986. 
The value of imported oil was $99 
million in 1980, compared to a value of 
$38 million in 1986 (1986 dollars). (Note: 
these figures, and all later referenced 
figures in this document represent the 
most current data available to the 
agency.) 

Gasoline prices declined dramatically 
until December 1986, when prices began 
to increase somewhat. While 
substantially lower oil prices in 1986 
were welcomed by consumers, the lower 
prices increase concerns about the U.S. 
dependence on imported petroleum, 
particularly from the Middle East. Since 
the U.S. is a high cost producer of oil, 
relative to the rest of the world, lower 
prices make operation of some domestic 
wells unprofitable and reduce the 
incentives for future exploration. Also, 
lower prices increase consumer demand 
for oil. Since practically all of the 
world's excess production capacity is in 


OPEC countries, these factors contribute 
to increased levels of OPEC imports. In 
December 1986 and June 1987, OPEC, 
through agreement for production 
control, achieved a price of $18 a barrel. 
This price continued through most of 
1987, when prices slipped slightly due to 
some members exceeding production. It 
is expected that oil prices will remain 
near $18 a barrel during 1988. 

Imports from OPEC were 36 percent of 
total imports in 1985 and 46 percent of 
total imports in 1986, as compared to 60 
percent in 1975. In addition, even though 
the nation’s volume of net imports 
increased 0.3 MMB/D during the first 
eleven months of 1987 (from the 1986 
level of 4.29 MMB/D of 1986), OPEC's 
share of imports has remained at 46 
percent. On balance, these factors 
indicate progress is being made. The 
current supply of oil appears more 
secure while the percent of imports 
attributable to OPEC oil has remained 
steady. Much of this progress is 
attributable to successful energy 
conservation efforts, both within and 
outside the transportation sectors of the 
economy. . 


2. Continued Need for Progress 


Despite the progress which has been 
made, the current energy situation and 
emerging trends point to the continued 
importance of oil conservation. Oil 
continues to account for well over 40 
percent of U.S. energy use,.and 97 
percent of the energy consumed in the 
transportation sector. While the U.S. is 
the second-largest oil producer, it 
contains only four percent of the world’s 
proved oil reserves. Moreover, proved 
reserves have declined from a peak of 
39.0 billion barrels in 1970 to 28.4 billion 
barrels in 1985. 

According to 1986 Energy Information 
Administration (EIA) projections, 
domestic production is expected to 
decline from 10.3 MMB/D in 1986 to 
between 8.0 and 9.1 MMB/D in 1995 and 
between 6.9 and 9.1 MMB/D in 2000, 
depending on the price of oil. (Data 
available for the first eleven months of 
1987 indicate domestic production at 
10.0 MMB/D.) Net imports are projected 
to increase from 5.3 MMB/D in 1986 to 
between 6.4 and 9.6 MMB/D in 1995 and 
between 7.3 and 11.9 MMB/D in 2000. 
Thus, as a percentage of total U.S. 
petroleum use, EIA expects imports to 
rise from a 1986 level of 35 percent to 
between 41 and 55 percent of total 
supply in 1995 and between 45 and 63 
percent in 2000. NHTSA notes, however, 
that future projections about petroleum 
imports are subject to great uncertainty. 
For example, the EIA’s 1977 Annual 
Report to Congress projected that net oil 
imports by the U.S. would, in the 
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“reference case”, reach 11 MMB/D by 
1985. Net imports in 1986 actually were 
5.4 MMB/D, less than half the level 
predicted in 1977. (Data available for the 
first eleven months of 1987 indicate net 
imports at 5.8 MMB/D.) The level of oil 
imports remains an issue for the nation 
as a whole. In 1986, the U.S. imported 
$368.7 billion worth of goods and 
exported $224.4 billion, resulting in a 
deficit of $144.3 billion. To the extent the 
level of oil imports remains steady or 
decreases there is a positive effect on 
the nation’s balance of trade problem. 
In March 1987, the Department of 
Energy submitted a report to the 
President entitled “Energy Security”. 
NHTSA believes that the following 
quotation from that report represents a 
useful summary of the current energy 
situation and national security: 


Although dependence on insecure oil 
supplies is * * * projected to grow, energy 
security depends in part on the ability of 
importing nations to respond to oil supply 
disruptions; and this is improving. The 
decontrol of oil prices in the United States, as 
well as similar moves in other countries, has 
made economies more adaptable to changing 
situations. Furthermore, the large strategic oil 
reserves that have been established in the 
United States (and to a lesser extent, in other 
major oil-importing nations) will make it 
possible to respond far more effectively to 
any future disruptions than has been the case 
in the past. 

The current world energy situation and the 
outlook for the future include both 
opportunities and risks. The oil price drop of 
1986 showed how consumers can be helped 
by a more competitive oil market. If adequate 
supplies of oil and other energy resources 
continue to be available at reasonable prices, 
this will provide a boost to the world 
economy. At the same time, the projected 
increase in reliance on relatively few oil 
suppliers implies certain risks for the United 
States and the free world. These risks can be 
summarized as follows: If a small group of 
leading oil producers can dominate the 
world's energy markets, this could result in 
artificially high prices (or just sharp upward 
and downward price swings), which would 
necessitate difficult economic adjustments 
and cause hardships to all consumers. 

Revolutions, regional wars, or aggression 
from outside powers could disrupt a large 
volume of oil supplies from the Persian Gulf, 
inflicting severe damage on the economies of 
the United States and allied nations. Oil price 
increases precipitated by the 1978-79 Iranian 
revolution contributed to the largest 
economic recession since the 1930's. Similar 
or larger events in the future could have far- 
reaching economic, geopolitical, or even 
military implications. 


3. The Role of Light Trucks in Energy 
Conservation 


Total energy consumed by 
commercial, industrial, and 
transportation use sectors of the 
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economy peaked in 1979, at 78.9 
quadrillion Btu's, fell to a low of 70.5 
quadrillion Btu's in 1983 and rose to 74.3 
quadrillion Btu's in 1986. In 1986, 
petroleum accounted for 43 percent of 
all energy consumed by these three 
sectors. In the first eleven months of 
1987, the transportation sector 
accounted for 63 percent of all 
petroleum consumed, with light trucks 
playing a growing role in this 
consumption. 

Light truck registrations nearly 
doubled between 1973 and 1986 and 
light truck sales are projected to 
increase 21 percent over the.1987-2000 
period, compared to 14 percent for 
passenger cars. The light truck fleet's 
share of total oil consumption increased 
steadily from 6.4 percent in 1973 to 9.0 
percent in 1980 and 12.1 percent in 1986. 
This increase in the light truck fleet's 
share of fuel consumption took place 
even as the average fuel economy of the 
on-road fleet of light trucks increased 
from an estimated 10.5 mpg in 1973 to 
12.9 mpg in 1986. Clearly, light truck fuel 
economy will be an increasingly 
important determinant of the nation’s 
level of petroleum consumption. 

In its comments on the agency's 
NPRM, the Department of Energy (DOE) 
indicated that light trucks are driven 
farther annually (11,016 miles versus 
9,560 miles) and last longer (14.9 years 
versus 10.9 years) than passenger cars. 
From this information, NHTSA has 
derived that the MY 1987 light truck fleet 
will consume 91 percent as much fuel as 
the MY 1987 passenger car fleet, even 
though light truck sales were 44 percent 
of the passenger car total. 

All of these factors result in the 
conclusion that improved light truck fuel 
economy contributes to the nation’s 
efforts at conserving fuel. Light trucks 
meeting the standards established by 
this rulemaking will continue to exceed 
the average fuel economy of the current 
light truck fleet in service, and will make 
a positive contribution to petroleum 
conservation. 


B. Effect of Other Federal Standards 


In determining the maximum feasible 
fuel economy level, the agency must 
take into consideration the potential 
effects of other Federal standards. The 
following section discusses other 
government regulations—both in 
process and recently completed—that 
may have an impact on fuel economy 
capability. ' 

1. Safety Standards 

The agency has evaluated the 

potential impact on fuel economy of its 


safety standard rulemakings in the 
following areas: Federal Motor Vehicle 


Safety Standard (FMVSS) 208, Occupant 
Crash Protection; FMVSS 204, Steering 
Control Rearward Displacement; and 
FMVSS 108, Lamps, Reflective Devices 
and Other Associated Equipment. 

FMVSS 208. As noted in the CAFE 
NPRM, the agency published a proposed 
rule on April 12, 1985, which would 
extend to light trucks FMVSS 208’s 
dynamic testing requirements for 
manual lap/shoulder belts installed at 
the front outboard seating positions. As 
proposed, the standard would require 
dynamic testing using test dummies in 
30 mile per hour barrier crashes to 
measure the level of protection offered 
by the vehicle’s manual lap/shoulder 
belts. The proposed effective date was 
September 1, 1989, which would include 
MY 1990 and later vehicles. 

The FRIA to this CAFE rulemaking 
discusses the fact that the proposed 
regulatory impact analysis of the 
FMVSS 208 proposed rule notes that 
structural changes to a vehicle may be 
necessary to meet the standard, and that 
these changes could result in possible 
weight increases. However, the FMVSS 
208 PRIA also contains a performance 
comparison of three different vehicles 
with weight differences of nearly 1,000 
pounds, with all of the vehicles meeting 
the standard. The PRIA goes on to state 
that there is no apparent relationship 
between the FMVSS 208 performance 
requirement and the weight of the 
vehicles, and that vehicles in the 
examined weight range could meet the 
standard. Thus, although the agency 
acknowledges that weight may have a 
potential negative effect on fuel 
economy levels, no commenter on the 
CAFE NPRM provided any data for the 
agency to review which would indicate 
that the its analysis concerning weight 
effects should be reconsidered. 

The agency published a final rule 
adopting the dynamic testing 
requirements for multipurpose 
passenger vehicles and trucks with a 
gross vehicle weight rating of 8,500 
pounds or less and an unloaded vehicle 
weight of 5,500 pounds or less, with an 
effective date of September 1, 1991. 
While the agency concluded that it was 
practicable for these vehicles to comply 
with the standard, it also noted that 
there are a large number of vehicles that 
must be modified to meet the 
requirements. The first full model year 
covered by the FMVSS final rule will be 
MY 1992. However, Ford stated in its 
comments to this fuel economy 
rulemaking that compliance with 
FMVSS 208 will “undoubtedly result in 
higher weights and lower fuel economy, 
and many of these changes will begin to 
be phased-in during the 1990 and 1991 
model years.” 
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As indicated above, neither Ford, nor 
any other commenter on this fuel 
economy rulemaking provided any data 
to support this statement, and the 
agency has no data indicating specific 
weight increases or actual effect on fuel 
economy levels. To the extent that 
manufacturers’ CAFE projections factor 
in structural changes to comply with 
FMVSS 208, the agency has not 
discounted this estimate. However, the 
agency has not made any specific 
adjustment to CAFE capabilities in 
consideration of the FMVSS 208 
dynamic testing requirements. 

FMVSS 204. The CAFE NPRM noted 
that the agency had published a 
proposed rule (see 50 FR 13402, April 4, 
1985) which would extend the 
applicability of FMVSS 204 to light 
trucks with an unloaded vehicle weight 
of 4,000 pounds to 5,500 pounds. (The 
standard already applies to light trucks 
under 4,000 pounds unloaded vehicle 
weight.) In the PRIA to the FMVSS 204 
proposal, the agency concluded that the 
proposed extension of the standard 
would not have a significant impact on 
weight. The agency published a final 
rule adopting the provisions of the 
proposed rule on November 23, 1987 (see 
52 FR 44893), with an effective date of 
September 1, 1991. As with FMVSS 208, 
the first full model year covered by 
FMVSS 204 is MY 1992. 

In extending FMVSS 204, the agency 
concluded that steering system 
modifications necessary to comply with 
the standard generally would entail an 
additional intermediate steering shaft 
with a co-axial slip joint for most light 
trucks, and that some vehicles might 
need additional structure to assure 
compliance, but that significant 
additional structure would not be 
necessary. While there may be some 
necessary changes which may be 
phased in before MY 1992, neither Ford 
nor GM commented on this standard in 
their CAFE comments. Chrysler 
indicated that the possible weight 
increase could decrease its CAFE 
estimates by 0.1 mpg, but provided no 
data to substantiate their views. To the 
extent that the manufacturers’ 
projections take into account structural 
changes to comply with FMVSS 204, the 
agency has not discounted these. 
However, the agency made no specific 
adjustments in manufacturers’ MY 1990- 
1991 fuel economy capabilities to reflect 
the extension of FMVSS 204. 

FMVSS 108. Changes to the agency's 
lighting standard permit the use of 
smaller sealed beam headlamps, 
replaceable light source headlamps and 
lower mounting height. All of these 
changes should give a manufacturer 
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greater design freedom to achieve lower 
aerodynamic drag and some weight 
reduction. While the agency believes 
that this opportunity could result in a 
positive effect on CAFE levels, it does 
not have specific data indicating 
possible drag neduction for light trucks. 
These positive effects may be 
counterbalanced by possible slow 
consumer acceptance of light truck 
styling for certain models which have 
been influenced by aerodynamic 
considerations. In the MY 1988-1989 
CAFE rulemaking, GM stated that its 
1988 pickup designs which have 
included aerodynamic features were not 
well received by the public in design 
clinics. 


2. Noise Standards 


NHTSA is not aware of any plans on 
the part of EPA to promulgate noise 
regulations during the MY 1990-1991 
time period, and therefore, does not 
anticipate any attendant fuel economy 
impacts. 


3. Emissions Regulations 


In the NPRM, the agency discussed 
several actions by the Environmental 
Protection Agency (EPA) in the area of 
emissions, including: Diesel particulate 
matter; control of oxides of nitrogen 
(NOx); HC exhaust emission 
requirements; and on-board vapor 
recovery. 

Diesel Particulate Matter. On June 4, 
1987, EPA proposed to amend the 
exhaust emission control requirements 
for particulate matter for 1987 and later 
model years. The proposal would apply 
to light-duty diesel trucks of 3,751 
pounds or greater loaded vehicle weight, 
with standards becoming progressively 
more stringent in later model years. The 
particulate standard for light-duty diesel 
trucks with a loaded vehicle weight of 
3,750 pounds or less would remain 
unchanged. The proposal was in 
response to a GM petition, which 
outlined a plan to develop control 
technology to substantially reduce 
particulate emissions from current 
control levels. in its comments on this 
CAFE rulemaking, GM indicated that it 
did not know what effect on fuel 
economy would result from the EPA 
rulemaking, but stated that “* * * any 
required technology such as a 
particulate trap may adversely impact 
fuel economy.” VW stated in its 
response to the agency's CAFE 
questionnaire that “* * * Federal 
exhaust emission standards have 
prevented Volkswagen from continuing 
to provide the consumer with the 
previously-offered Vanagon Diesel, the 
most fuel efficient version of the 
Vanagon.” However, neither GM nor 


VW submitted any data for the agency 
to review. Ford data show no diesel 
engines in its 0-8,500 pound fleet, so 
there would be no impact for Ford. Since 
EPA has not issued a final rule, and 
NHTSA has received no data on which 
to base any adjustment in manufacturer 
CAFE capabilities, the agency has not 
made any adjustments in manufacturer 
CAFE capabilities for MY 1990-1991. 

Oxides of Nitrogen. EPA established 
more stringent NOx standards for model 
year 1988, which typically require the 
use of a 3-way catalyst technology for 
spark ignition engines to avoid a fuel 
economy penalty. Essentially all spark 
ignition engines for MY 1988 have 
incorporated this technology. 

On December 16, 1987, EPA published 
a final rule deferring the MY 1988 NOx 
standard to MY 1990 for some light 
trucks. (52 FR 47858). In its comments on 
the MY 1990-1991 CAFE rulemaking, 
Ford claims a reduction in fuel economy 
based on compliance with this more 
stringent NOx standard. 

Since Ford already uses 3-way 
catalyst technology on all of its spark 
ignition light truck engines, the agency 
agrees that there may be some reduction 
in current fuel economy levels for the 
heavier light trucks when the NOx 
standard becomes more stringent in MY 
1990. In determining Ford's capability, 
NHTSA has accepted the very slight fuel 
economy loss projected by Ford in its 
MY 1990 projections. However, the 
agency concludes that by MY 1991, as 
the company gains experience with 
calibrating engines to the more stringent 
NOx standard, Ford should be able to 
eliminate or substantially reduce the 
projected penalty. Accordingly, the 
agency has eliminated this claimed 
penalty in assessing Ford's MY 1991 fuel 
economy capability. 

California NOx. In a related 
rulemaking, on April 25, 1986, the 
California Air Resources Board (CARB) 
adopted more stringent NOx standards 
for compact trucks sold in the state. The 
regulation phases in compliance, with 50 
percent of light trucks weighing from 0 _ 
to 4000 pounds inertia weight subject to 
the standard in 1989, and 85 percent of 
vehicles in this class required to meet 
the standard for Model Years 1990 
through 1993. Both Ford and GM have 
claimed that his standard will have a 
small negative effect on their fuel 
economy capability. 

As in the case of the MY 1990 Federal 
NOx standard, NHTSA has concluded 
that there may be some initial fuel 
economy loss as the companies gain 
experience with calibrations for the 
more stringent standard. Therefore, in 


determining manufacturer capabilities, 
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NHTSA has accepted the slight fuel 
economy loss projected for that model 
year. However, the agency has 
concluded that by MY 1991 companies 
should be able to eliminate or 
substantially reduce the projected 
penalty. Therefore, the agency has 
eliminated this claimed penalty in 
assessing MY 1991 fuel economy 
capabilities. 

Hydrocarbon emissions. On 
September 8, 1986, EPA published an 
Advance Notice of Proposed 
Rulemaking concerning more stringent 
HC exhaust emissions for light-duty 
trucks. In their December 1986 responses 
to NHTSA’s CAFE questionnaire, both 
GM and Ford commented that more 
stringent HC standards may have a 
negative effect on fuel economy 
capabilities. While GM did not quantify 
its concern, Ford estimated a risk of up 
to 1.0 mpg loss in CAFE. Ford iterated 
its comment in response to the current 
CAFE rulemaking. 

It is unclear whether the HC 
rulemaking would have any effect on 
CAFE capabilities, and it also is not 
clear that EPA will issue its final 
regulations in time to affect MY 1990 
and 1991 vehicles. In its ANPRM, EPA 
requested comment on its statutory 
authority to privide less than four years’ 
leadtime for any change in standards for 
heavier light duty trucks. NHTSA will 
consider any potential impact on light 
truck fuel economy if and when EPA 
issues a final rule. 

On-board refueling vapor control. On 
July 22, 1987, EPA proposed 
requirements for on-board refueling 
vapor control. In its NPRM, EPA 
estimated that on-board controls could 
result in a net weight gain of 4-5 pounds 
per vehicle. NHTSA estimates that this 
weight increase could reduce average 
measured fuel ecomony for the MY 
1990-1991 GM or Ford light truck fleets 
by about 0.01 mpg, if there were no 
secondary weight effects (such as 
weight increases for springs or vehicle 
structure to compensate for the added 
component weight) or changes made in 
the vehicle to offset the small 
performance loss due to the on-board 
weight addition. In its comments on the 
agency's NPRM, GM stated that it 
estimated a probable weight increase of 
10 pounds. 

NHTSA has concluded that there will 
be no effect on MY 1990 or 1991 light 
trucks. The principal reasons for this are 
first, EPA has not issued a final rule, and 
its NPRM indicated that the effective 
date for such a rule would be two or 
more years after the issuance of the 
final rule, and second, there is not 
enough information to assess what, if 
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any, possible changes may occur should 
this rule become final. 


4. EPA Test Procedures 


Adjustment credits. On July 1, 1985, 
EPA published a proposed rule to adjust 
the CAFE of light truck manufacturers to 
offset changes that had been made in 
fuel economy test procedures. (50 FR 
27188). In the agency’s CAFE proposed 
rule, we stated that “the rulemaking is 
not likely to have any significant effect 
on the manufacturers’ projections”. On 
November 24, 1987, EPA withdrew its 
proposed rule, stating that its original 
assumptions regarding baseline model 
years were “overly simplistic” and that 
“the potential CAFE adjustments are 
relatively small and tend to sum to zero 
when considered over the model years 
involved.” (52 FR 44996) The CAFE 
projections provided by the 
manufacturers in response to the 
agency's CAFE NPRM did not include 
any potential EPA test procedure 
adjustments. No changes have been 
made in NHTSA’s fuel economy 
capability analysis to reflect such 
adjustments. ; 

Gear shift indicator lights. By letter to 
vehicle manufacturers, EPA has 
proposed to eliminate one of the two 
methods currently authorized to 
determine the fuel economy benefits of 
gear shift indicator lights. These 
dashboard lights are designed to inform 
drivers about the optimal speed, from a 
fuel economy standpoint, for shifting 
gears. EPA proposes to eliminate the 
driver usage rate survey, the method 
preferred by GM as a “more 
representative credit for actual shift 
indicator lights usage than the on-road 
survey.” Whether EPA will eliminate 
one method is still an open question. In 
addition, although GM stated in its 
comments on the fuel economy NPRM 
that limiting the shift indicator lights 
usage verification to the on-road survey 
method “could further reduce fuel 
economy”, they did not provide any 
data on which the agency could base a 
determination of effect on CAFE 
capability. 


5. Other Standards 


On January 29, 1986, EPA proposed 
prohibiting “the manufacture, 
importation, and processing of asbestos 
in certain products,” and the phasing out 
of asbestos in all other products. The 
implication of this rulemaking for motor 
vehicles is eliminating the use of 
asbestos in brake linings. The agency 
has no information to date which would 
indicate any fuel economy effects from 
replacing asbestos with another 
substance, although GM claimed in its 
comments on the agency's CAFE NPRM 


that this rule could add five pounds to a 
vehicle's weight. The agency has not 
made any determination concerning the 
effects of this rulemaking on CAFE, 
since EPA has not published a final rule, 
and it appears that there will be no 
significant impact on brake designs for 
the MY 1990-1991 vehicles. 


C. Industry Capability: Technological 
Feasibility and Economic Practicability 


As part of its consideration of 
technological feasibility and economic 
practicability, the agency has evaluated 
both domestic and foreign 
manufacturers’ fuel economy 
capabilities for MY 1990 and 1991. 

In making this evaluation, the agency 
has analyzed the manufacturers’ current 
projections and underlying product 
plans submitted to it in response to the 
NPRM, and has considered what, if any, 
additional actions the manufacturers 
could take to improve their fuel 
economy. 


1. Manufacturer CAFE Projections 


Ford 


As discussed in the NPRM, Ford 
projected in December 1986 that it could 
achieve the following CAFE levels for 
MY 1990: 

A combined range of 19.2 mpg to 20.5 


mpg; 

A 2WD range of 19.7 mpg to 21.0 mpg; 
and 

A 4WD range of 18.4 mpg to 19.5 mpg. 

For MY 1991, Ford’s December 1986 
projections were: 

A combined range of 19.8 mpg to 20.5 
mpg; 

For 2WD, a range of 20.3 mpg to 21.1 
mpg; and 

For 4WD, a range of 18.7 mpg to 19.5 
mpg. 

In its December 1987 response to the 
agency's NPRM, Ford submitted the 
following estimates of its MY 1990 
capabilities: 

For its combined CAFE, a range of 
19.9 mpg to 20.4 mpg; 

For 2WD, a range of 20.3 mpg to 20.7 
mpg; and 

For 4WD, a range of 19.0 mpg to 19.9 
mpg. 

In this same submission, Ford 
estimated its MY 1991 capabilities as 
follows: 

For its combined CAFE, a range of 
19.9 mpg to 20.5 mpg; 

For 2WD, a range of 20.3 mpg to 20.7 


mpg; 

And for 4WD a range of 19.0 mpg to 
20.1 mpg. 
By comparison, Ford’s PMY 1988 report 
projects a combined CAFE of 20.3 mpg. 
0.1 mpg lower than the high range of its 
December 1987 NPRM comment. 
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The NPRM noted that the December 
1986 submission indicated that Ford 
considered the high ends of its projected 
ranges to be its most likely CAFE levels. 
The lower ends represent certain risks 
which were not taken into account in its 
primary estimates. While the total risk 
for both model years is the same—1.3 
mpg—Ford also identified possible 
technical opportunities for MY 1991 
which could be used to offset some of 
the risk for that model year. 

In its response to the NPRM, Ford 
indicated that its lower figures may 
more accurately represent achievable 
CAFE levels for both MY’s 1990 and 
1991, Ford’s December 1987 estimates 
for its nominal combined MY 1990 and 
1991 CAFE levels are lower than those it 
projected in December 1986. Ford 
attributes the lower estimate of 
December 1987 to a number of small 
adjustments, both positive and negative. 
Ford’s concern is that the lower end of 
its estimates (19.9 mpg for both MY 
1990-91) is based on estimated risks 
which will impede achieving the 
estimated capability. 

In its NPRM comments, Ford 
discussed its product plans to achieve 
its maximum CAFE level. Such plans 
include the use of electronic fuel 
injection across all trucks, improved 
new transmissions, reduced friction/ 
parasitics in every truck model and the 
introduction of improved combustion 
features in many engines. Affecting the 
possible benefits of these plans, 
however, include the relatively low fuel 
prices projected through the 1990's, 
attendant mix shifts, strong competition 
within the compact classes, competitive 
product actions, potential effects of 
proposed Federal emissions standards 
and lower than projected benefits from 
new technology. 

Model Year 1990. For MY 1990, the 
combined estimate includes refinements 
such as adjustments for actual MY 1988 
fuel economy figures, technological 
changes, the impact of emissions 
standards, and vehicle design and mix 
changes. 

Model Year 1991. For MY 1991, the 
changes in Ford's combined estimates 
relative to a year ago are the result of 
very similar adjustments to those made 
for MY 1990, with a 0.1 mpg possible 
increase in the combined estimate. For 
MY 1991, Ford’s December 1987 
submission indicates a slightly lower 
projection than its December 1986 
projection for 2WD, but a small increase 
in capability level for its 4WD CAFE. 
These estimates can be ascribed to 
increased sales of new models. 

(The details of Ford’s and all other 
manufacturers’ changes are subject to 
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claims of confidentiality for confidential 
business information whose release 
could cause competitive harm. This 
requires the agency's discussion of 
Ford's projections, as well as the other 
manufacturers’ projections, to be of a 
general nature.) 

In discussing its current projections, 
Ford ascribes its lower CAFE 
capabilities to a number of risks, which, 
in Ford's view, make the lower 
estimated figure that which it will be 
likely to achieve for both MY’s 1990 and 
1991. In its comment on the proposed 
rule, Ford stated that: 


Incorporation of all containable technology 
has yielded a combined CAFE nominal 
forecast of 20.4 mpg for 1990 and 20.5 mpg for 
1991. 

However, we believe that future CAFE 
levels reflecting “high probability” risks will 
keep our 1990-1991 CAFE status at 20.0 mpg 
* * *, Additional market mix risks, which 
were an extrapolation of market trends, have 
been included in the potential CAFE levels 
* * * thus identifying the full range of CAFE 
possibilities that could be as low as 19.9 mpg. 


The risks projected by Ford fall into 
the following categories: The effect of 
other Federal standards; two levels of 
market risk, including mix shifts; 
technological risks; and other risks. The 
largest risk, estimated at about 0.3 mpg 
for MY 1990 and 0.3 mpg for MY 1991, is 
ascribed to volume shifts following 
current market trends. (This “risk mix” 
scenario reflects the mix projected in 
Ford's Pre-model Year Report for MY 
1988. Ford also discusses a risk mix 
scenario, which estimates a risk 0.2 mpg” 
for MY 1990 and 0.2 mpg for MY 1991.) 
Ford notes that this risk is due primarily 
to higher than planned market demand 
for full-size trucks, as well as customer 
demand for higher option content and 
higher performance vehicles. These 
trends have resulted in increased 
vehicle weight, engine size and axle 
ratios. 


General Motors 


As discussed in the NPRM, GM 
projected in December 1986 that it could 
achieve the following CAFE levels for 
MY 1990: 

A combined CAFE of 20.5 mpg; 

A 2WD CAFE level of 20.9 mpg; and 

A 4WD CAFE level of 19.2 mpg. 

For MY 1991, GM's December 1986 
projections were: 

A combined CAFE of 20.6 mpg; 

= 2WD, a CAFE level of 21.0 mpg; 
an 

For 4WD, a CAFE level of 19.3 mpd. 

By way of comparison, GM's 1988 Pre- 
model Year report projects a combined 
CAFE level of 20.2 mpg for that year. 


In its December 1987 response to the 
agency's NPRM, GM submitted the 
following MY 1990 CAFE levels: 

For its combined CAFE, a range of 
20.0 mpg to 20.4 mpg; 

_ 2WD, a CAFE level of 21.0 mpg; 
an 

For 4WD, a CAFE level of 19.0 mpg. 

In this same submission, GM 
estimated its MY 1991 CAFE levels as 
follows: 

For its combined CAFE, a range of 
20.0 mpg to 20.4 mpg; 

For 2WD, a CAFE fE level of 21.0 mpg; 
and 

For 4WD, a CAFE level of 19.1 mpg. 

GM also noted in its comments to the 
NPRM that the combined CAFE for both 
years could be 0.4 mpg lower, due to 
possible increased consumer demand 
for performance. 

Model Year 1990. The December 1987 
estimates are slightly lower than the 
December 1986 estimates for the 
combined CAFE and the alternate 43WD 
CAFE, but its 1987 estimate indicates a 
slight increase of 0.1 mpg for its CAFE 
for 2WD vehicles. The change in the 
estimated combined CAFE level reflects 
the interaction of several fairly large 
changes. The principal reason, 
according to GM's submission, is due to 
product program changes such as engine 
changes, vehicle design and drive train 
changes. Other changes in the estimate 
reflect consideration of such things as 
more recent CAFE test results and 
anticipated model mix shifts. 

Mode! Year 1991. The December 1987 
estimates are slightly lower than the 
December 1986 estimates for the 
combined CAFE and the alternate 4WD, 
but also reflect a slight increase-of 0.1 
mpg for its CAFE for 2WD vehicles. 
These revised estimates reflect similar 
reasons for changes in the 1990 
projections—that is, changes in product 
plans, CAFE test procedures, drive train 
changes, and anticipated model mix 
shifts. 

In its December 1987 submission, GM 
shows no change in its estimates 
between MY 1990 and 1991 for the 
combined or 2WD standards, but does 
indicate an increase of 0.1 mpg between 
MY’s 1990 and 1991 for its 4WD 
vehicles. GM's submission indicates that 
several changes will occur between 
these two model years, but that the 
CAFE levels will remain relatively 
stable. The changes can be described 
generally as technological improvements 
and possible countervailing model mix 
shifts. 

In its December 1987 submission, GM 
notes that substantial uncertainties 
“* * * make CAFE forecasting tenuous 
at best,” and that although it projects its 
combined CAFE to be in the range of 
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20.0 mpg to 204 for both MY's 1990 and 
1991, even a standard of 200 mpg may 
be too stringent for these model years. 
As an example, GM states that these 
uncertainties, and in particular strong 
consumer demand for larger light trucks 
and larger displacement engines, have 
resulted in current projections for MY 
1988 and 1989 that place GM below the 
combined CAFE standards. In its MY 
1989 light truck rulemakings the agency 
noted that it thought it unlikely that GM 
could meet its projected CAFE level of 
20.9 mpg. 

GM's comment discussed at length 
what it considers to be these 
“substantial uncertainties”, which 
include uncertainty over the price of 
gasoline, changing consumer purchasing 
patterns, the level of import truck sales, 
and the realization of product plans. GM 
goes on to state that: 


One of the most difficult uncertainties to 
forecast in the 1990-1991 time frame is the 
level of consumer demand for vehicle 
performance. With decreasing fuel prices, 
customers have been demanding more 
performance in the light-duty truck fleet 
* * * * This shows a marked increase in the 
sales weighted ratio of engine horsepower to 
vehicle weight {a commonly used 
performance indicator) between 1983 and 
1987. Appendix B-Il indicates this trend 
toward higher performance is forecasted to 
continue through 1990 and 1991 MY. 

Although our current CAFE forecast of 20.4 
mpg for both 1990 and 1991 MY incorporates 
some of this continued market demand for 
increased performance, we anticipate that to 
remain competitive in the area of 
performance, additional product programs 
may have to be developed for those model 
years. Analysis indicates this could result in 
an estimated decrease in CAFE of 0.4 mpg for 
each year and represents the lower CAFE 
value in our forecasted range of 20:0 mpg to 
20.4 mpg for 1990-1991 MY. 


GM emphasizes in its comments that 
its projections for MY’s 1990 and 1991 
try to capture the possible increase in 
consumer demand for performance, but 
the projections themselves do not 
include adjustments for such 
unanticipated uncertainties as fuel 
prices, model mix shifts, realization of 
product programs and increases in 
import truck sales. GM states that these 
uncertainties could decrease its current 
CAFE forecasts, and its current 
estimates of the potential impact on 
employment, sales and consumer choice. 
GM presents three separate scenarios, 
based on three different CAFE 
standards, to indicate the possible 
impact on employment, sales, and 
consumer choice. While much of GM's 
submission is subject to a claim of 
confidentiality, the three scenarios can 
be described generally as follows. 
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Scenario 1 assumes that the MY 1987- 
1989 combined CAFE standard of 20.5 
mpg will be the standard for MY’s 1990 
and 1991. If GM realizes the upper end 
of its estimated CAFE level (20.4 mpg), it 
states that actions needed to stay in 
compliance could mean the loss of 4,000 
GM and suppliers’ jobs. If GM only 
realizes the lower end of its estimated 
CAFE level (20.0 mpg), actions taken to 
remain in compliance would mean job 
losses totaling 10,000. GM also provided 
estimated volumes of vehicles most 
susceptible to restzictions (as.well as 
specific models.affected}, to indicate the 
impact on consumer choice. 

Scenario 2 assumes that 21.0 mpg will 
be the standard for MY’s 1990 and 1991. 
If GM realizes the upper end of its 
estimated CAFE level (20.4 mpg), it 
states that actions needed to stay in 
compliance could have “dire-effects” on 
GM, as well as the loss of 25,000 GM 
and suppliers’ jobs. If GM only realizes 
the lower end of its estimated CAFE 
level (20.0 mpg), actions taken to remain 
in compliance would mean job losses 
totaling 42,000. 

Scenario 3 assumes a CAFE. standard 
of 20.0 mpg for MY’s 1990 and 1991. 
While this coincides with GM's lower 
end forecast, GM states continuing 
concern that this CAFE level itself may 
be too high, given the number of 
substantial uncertainties outside of the 
manufacturers’ control. 


Chrysler 


{Note: Since the time that responses to the 
agency's questionnaire were received in 
December 1986, Chrysler has purchased 
American Motors Corporation (AMC) and 
continues to produce many of its light truck 
product lines. Responses to the agency's 1986 
questionnaire were submitted by both 
Chrysler and AMC. Comments on the 
agency's 1987 proposed rule were submitted 
by Chrysler, which includes data on its AMC 
vehicles. To facilitate the comparison of 
estimates submitted in December 1986 and 
December 1987, the agency has combined the 
separate submissions received from Chrysler 
and AMC in 1986? In consolidating the 
numbers, the agency did not make any 
adjustments for possible changes in the fleet 
since the two companies have become one. 
For example; AMC's full-size 4WD pickup 
and 4WD passenger-car based Eagle have 
been dropped during MY 1988. Since changes 
such as this represent a very small portion of 
Chrysler's fleet, the failure to make 
adjustments such as this should have 
negligible, if any, impact on the accuracy of 
the-1986 estimates. All future discussion will 
refer only to Chrysler.] 

As discussed in the NPRM, Chrysler 
projected in December 1986 that it could 
achieve the following CAFE levels for 
MY 1999: 

A combined CAFE of 23.1 mpg; 

A 2WD CAFE level of 23.9 mpg; and 


A 4WD CAFE level of 21.2 mpg. 

For MY 1991, Chrysler's December 
1986 projections were: 

A combined CAFE of 23.1 mpg; 

For 2WD, a CAFE level of 23.7 mpg; 
and 

For 4WD, a CAFE level of 21.6 mpg. 

By way of comparison, Chrysler's 1988 
Pre-model Year report projects a 
combined CAFE level of 21.6 mpg for 
that year. 

In its December 1987 response to the 
agency's NPRM, Chrysler submitted the 
following MY 1990 CAFE levels: 

For its combined CAFE, 21.4 mpg; 

For 2WD, a CAFE level of 22.0 mpg; 
and 

For 4WD, a CAFE level of 20.0 mpg. 

In this same submission, Chrysler 
estimated its MY 1991 CAFE levels as 
follows: 

For its combined CAFE, 21.5 mpg; 

For 2WD, a CAFE level of 22.0 mpg; 
and 

For 4WD a CAFE level of 20.2 mpg. 

Model Year 1990. The December 1987 
estimates are consistently lower than 
the December 1986 estimates for all 
three categories of CAFE standards: the 
combined CAFE, the alternate 4WD and 
alternate 2WD vehicle CAFE. Chrysler 
ascribes these drops to basing fuel 
economy levels for certain vehicles on 
more complete fuel economy data, as 
well as some reduction in the combined 
level due to engine changes and volume 
mix shifts. 

Model Year 1991. The December 1987 
estimates also are lower than the 
December 1986 estimates for all three 
categories of CAFE standards. Chrysler 
ascribes these lower estimates for MY 
1991 to similar circumstances as those 
affecting its MY 1990 fleet. There may, 
however, be: some increase in fuel 
economy due to technological 
improvements. 

In its December 1987 submission, 
Chrysler shows some improvement in its 
CAFE between MY 1990 and MY 1991 
for the combined and 4WD standards. It 
indicates no increase between MY 1990 
and 1991 for its 2WD vehicles. 
Chrysler's submission indicates that 
several changes will occur between 
these two model years, but that the 
CAFE levels will remain relatively 
stable. The changes can be described 
generally as technological improvements 
and possible countervailing model mix 
shifts. 

Chrysler did not provide detailed 
descriptions of its fleets for analysis, but 
the agency used its 1988 Pre-model Year 
(PMY) report as a baseline to analyze its 
MY 1990 and 1991 fleet fuel economy 
performance. The 1988 PMY report 
indicates a higher CAFE than Chrysler 
now forecasts for MY 1990-91. The 


11081 


agency believes that the changes 
between 1988 and 1990-1991 can be 
attributed to small mix shifts to large 
vehicles and engines and to changes in 
certain engine families. In addition, 
Chrysler has identified some 
technological improvements for MY 1990 
and 1991 that have a countervailing 
positive effect on its fuel economy. 

Chrysler did not identify. risks in its 
comments, but it did note that its 
projections are based on three 
assumptions: (1) That the projected 
model mix accurately reflects future 
market demands; (2) that the variability 
of actual certification fuel economy test 
values is no greater than anticipated; 
and (3) that running changes in the 
products do not have an adverse 
cumulative effect. Chrysler requests the 
agency to establish the combined CAFE 
standard for both MY 1990 and 1991 at 
20.5 mpg: While this is lower than its 
current projected capabilities, Chrysler 
argues that it is faced with many factual 
uncertainties, uncertainties 
acknowledged by the agency in its 
NPRM as possibly affecting CAFE 
levels. Chrysler states that “[i]n 
evaluating our product plans for the 
early 1990's, it is possible that certain 
programs could be delayed or canceled 
due to economic uncertainties, 
potentially affecting our current CAFE 
projections for that time period. 
Additionally, as we continue the process 
of refining Chrysler and AMC’s product 
plans into one, our CAFE projections 
could be affected.” Finally it states that 
market shifts to larger trucks or the 
effect of other Federal standards may 
have a greater than expected impact on 
CAFE capabilities. 


Volkswagen 


In its December 1986 response to the 
agency questionnaire concerning 
product plans, Volkswagen (VW) did 
not provide specific data, noting rather 
that its product plans for 1990 would not 
differ substantially from those of MY 
1987. It did not include any information 
concerning its MY 1991 fleet. In 
response to the NPRM, VW did not 
provide any additional information on 
its future product plans. Rather, VW 
iterated its concern as a “single line” 
manufacturer, requesting that the 
agency consider this type of 
manufacturer's “unique situation” in 
establishing CAFE standards. 

In assessing the data available to the 
agency, we note that VW’s 1987 Mid- 
model Year report indicates a combined 
CAFE of 18.9 mpg, but its 1988 Pre-model 
Year Report projects a combined CAFE 
of 20.5 mpg. This increase appears to be 
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due to engine improvements and sales 
mix shifts. 


Other manufacturers 


Foreign manufacturers compete 
primarily in the small vehicle portion of 
the light truck market. While no 
comments were received from these 
manufacturers, the agency expects these 
companies in general to achieve CAFE 
levels well above GM, Ford, and 
Chrysler, which offer full ranges of light 
truck models. Based on 1988 Pre-model 
Year reports, the expected average fuel 
economy of the import fleet for the 
current model year is 24.2 mpg. (The 
agency notes, however, that the import 
fleet CAFE levels for light trucks have 
declined steadily from a high of 27.4 mpg 
in My 1981, to its MY 1988 projected 
level of 24.2 mpg.) Except for Range 
Rover, with an expected CAFE level of 
16.7 mpg for its single line of 4WD 
vehicles, all import manufacturers are 
projecting MY 1988 CAFE levels higher 
than GM, Ford, and Chrysler. The 
projection closest to the American 
manufacturers is Isuzu’s 4WD fleet, with 
a projected level of 20.0 mpg. In 
contrast, Toyota projects a 2WD CAFE 
of 26.1 mpg, a 4WD CAFE of 23.0 mpg 
and Mazda projected a combined CAFE 
level of 24.8 mpg. 


2. Possible Additional Actions to 
Improve MY 1990-91 CAFE 


There are additional actions which, 
given sufficient time and resources, 
manufacturers may be able to take to 
improve their CAFE above the levels 
which are currently projected for MY 
1990 and 1991. These actions may be 
divided into three categories: Further 
technological changes to their product 
plans, increased marketing efforts, and 
product restrictions. 

(a) Further Technological Changes. 
The ability to improve CAFE by further 
technological changes to product plans 
is dependent on the availability of fuel- 
efficiency enhancing technologies which 
manufacturers are able to apply within 
available time. : 

The agency’s FRIA discusses the 
panoply of fuel-enhancing technologies 
that may be available to improve CAFE 
performance. Some of these 
technologies have been incorporated 
already into all manufacturers’ product 
lines, so no further CAFE improvement 
can be expected. Some of the 
technological improvements apply to 
diesel engines, which have limited 
potential since the use of diesel engines 
has dropped dramatically since the drop 
in gasoline prices in the early 1980's. 

In considering which technologies to 
pursue as feasible, the agency 
considered the real constraint of 


adequate leadtime. Most commenters 
argued that inadequate leadtime is an 
impediment to technological changes. 
Ford, in its comment on the NPRM, 
stated that: “Additional actions to raise 
the 1990 and 1991 CAFE above the 
projected levels are limited by the lack 
of identifiable technologies or product 
actions which could be employed. Even 
if such actions could be identified, there 
exists insufficient leadtime, engineering 
workload limitations and insufficient 
additional production capacity to 
effectuate reasonable changes.” 

The agency agrees that leadtime 
constraints limit the ability of 
manufacturers to achieve major 
technological improvements in their 
projected CAFE levels. For example, 
technological actions which would 
result in weight reduction of a vehicle 
are most likely infeasible except in the 
context of the retooling of a model or in 
the application of materials substitution. 
Materials substitution, however, which 
is feasible in the timeframe of this 
rulemaking would have limited fuel 
economy benefit. Once such a new 
design is established and tested as 
feasible for production, the leadtime 
necessary to design, tool, and produce 
components such as new body sheet- 
metal subsystems for mass production 
could be 22 to 29 months. Other 
potential major changes take even 
longer. Leadtimes for new vehicles are 
typically at least three years. 

However, manufacturers may be able 
to achieve some additional CAFE 
improvements by increasing the 
penetration of technologies already in 
production for MY 1991. There are some 
opportunities to reduce engine friction, 
such as with roller cam followers or 
with reduced piston ring friction. Roller 
cam followers and piston ring friction 
reduction have the potential of 
increasing CAFE levels by up to 0.1 to 
0.3 mpg, depending on manufacturer and 
scope of additional application. Another 
area of improvement for MY 1991 is the 
extension of some type of electronic 
control for automatic transmissions. The 
value of this technology to CAFE levels 
would depend on the extent to which 
these transmissions are in use and could 
be extended to further applications, or 
could be incorporated into the 
manufacturer's product plans. 

In its comments on the NPRM, the 
Department of Energy provided a draft 
report on light truck fuel economy 
projections for MY 1990 and MY 1995, 
which was prepared by Energy and 
Environmental Analysis, Inc. (EEA). 
This draft report includes estimates of 
fuel economy benefits and costs for 
various technological improvements, 
similar to those described in Chapter III 
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of the agency’s FRIA. EEA’s analysis of 
CAFE improvements for MY 1990 for 
different technologies were in the same 
range as the agency’s, except in three 
areas: Individual port fuel injection, 
diesel engines, and reduced viscosity 
lubricants. EEA’s cost estimates were 
similar or lower than the agency's, 
except in two areas: tires and 
aerodynamic improvements. 

In estimating fuel economy 
improvements, EEA uses a baseline of 
MY 1986, while the agency used a 
baseline of MY 1988. In many cases, 
EEA’s estimates prove inaccurate 
because of changes which have 
occurred since 1986, such as low 
gasoline prices. This situation has 
resulted in consumer demand for larger 
engines within each truck line, as well 
as larger versions of smaller trucks. 
While the agency’s baseline figures 
reflect these trends, EEA’s do not. 

In addition, some of the improvements 
anticipated by EEA already have been 
incorporated into the MY 1988 fleets, 
thus negating the value of these as 
potential increases to fuel economy 
levels. For example, EEA ascribes fuel 
economy improvements to such things 
as low tension rings, port fuel injection, 
serpentine belts, throttle body injection, 
and roller cam followers. Some of the 
improvements introduced between 1986 
and 1988 were used to offset the effects 
of complying with new emissions 
regulations. Further, EEA does not 
recognize changes in market conditions 
which have added to the effect of most 
fuel economy measures being negated. 
For example, in MY 1988 the 
manufacturers’ fleets consist of bigger 
engines and bigger versions of smaller 
trucks. 

We agree with EEA on the possible 
improvements due to roller cam 
followers and low tension rings, because 
manufacturers have either not 
implemented these changes, or have 
implemented them only partially. With 
regard to the other projected 
improvements, most were included in 
the manufacturers’ December 1987 
CAFE projections for MY 1990 and 1991. 

In particular, EEA’s report projects a 
two percentage point higher gain for 
individual port fuel injection than the 
agency’s estimate. However, EEA also 
states that this technological 
improvement is not clearly cost-effective 
for CAFE improvement. For direct fuel 
injection diesel and indirect injection 
diesel engines, EEA estimates a five to 
ten percent greater improvement in 
CAFE than the agency. However, the 
agency notes that these estimates reflect 
replacing a gasoline engine with a diesel 
engine. However, if there were an actual 
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substitution in comparable engine size, 
there would be degradation in 
performance. For equivalent 
performance levels, the improvement 
with diesel engines would’be similar to 
the agency's estimate. 

Finally, EEA projects higher 
improvements than the agency in the 
area of lubricants. Its report predicts a 
one percentage point higher upper range 
improvement for reduced viscosity 
lubricants and three percentage points 
for friction modified lubricants. The 
agency cannot assess these figures 
without more specific information about 
the baseline figures used by EEA in 
making its estimates. For example, 
projections based on older data can 
make assessment of the baseline 
unclear. In the area of lubricants this is 
especially important, since the kind of 
lubricant used before changing to a 
reduced viscosity lubricant can affect 
significantly the observed 
“improvement” in CAFE performance. 
(For example, if the lubricant used in a 
baseline engine was of a very high 
viscosity, the use of a low viscosity 
lubricant will improve significantly the 
fuel economy of the engine. The engine 
often must be redesigned, however, to 
operate satisfactorily with the lower 
viscosity lubricant.) 

EEA’s cost estimates were higher than 
the agency’s for tires and aerodynamic 
improvements. The agency believes that 
there-is no specific unit cost for 
aerodynamic improvements, since these 
changes are incorporated during the 
basic design phase of the vehicle and 
result from changing sheet metal 
conteurs. While the agency differs on 
the cost of tires, there does.not appear 
to be practical room for improvement in 
this area, since most manufacturers 
already equip vehicles with tires of low 
rolling resistance. 

(by Increased Marketing Efforts.—As 
discussed in the NPRM, NHTSA 
believes that the ability to improve:light 
truck CAFE by marketing efforts is 
relatively small. Light trucks are often 
purchased for their work-performing 
capabilities. This is particularly true for 
the larger, less fuel-efficient light trucks. 
Since the smaller light trucks cannot 
meet the needs of all light truck users, 
the manufacturers’ ability to use 
marketing efforts to encourage: 
consumers to purchase smaller light 
trucks instead’ of larger light trucks is 
limited. 

As a practical matter, marketing 
efforts to.improve CAFE are largely; 
limited' to techniques which eittier make 
fuel-efficient vehicles less expensive or 
less fuel-efficient veliicles more 
expensive. Moreover, the ability of & 
manufacturer toincrease sales of fuel- 


efficient light trucks depends in part on 
increasing its market share at the 
expense of competitors or pulling ahead 
its own sales from the future. The ability 
of domestic manufacturers to make such 
sales increases is also affected by the 
strong competition in that market from 
Japanese manufacturers. While the 
Japanese manufacturers currently have 
an overall combined market share of 
about 21 percent of light trucks, their 
share for the smaller, more fuel-efficient 
light trucks is about 45 percent. 

In addition, the improved fuel 
efficiency of all sizes of modern light 
trucks makes it more difficult to sell the 
small light trucks. The reason for this is 
that there are diminishing returns for 
consumers in terms of fuel economy 
from purchasing smaller light trucks as 
the fuel efficiency of larger light trucks 
increases. Also, as gasoline prices have 
declined, there are diminishing returns 
in terms of fuel cost savings from 
purchasing more fuel-efficient vehicles. 
Hence, an economically rational 
consumer will not be as concerned with 
improving fuel efficiency when gasoline 
prices are low, making it more difficult 
for a manufacturer to market its most 
fuel-efficient vehicles. 

A problem with pulling ahead sales is 
that the manufacturers’ CAFE levels for 
subsequent years are reduced. For 
example, if a manufacturer improves its 
MY 1990 CAFE by pulling ahead sales of 
fuel-efficient light trucks from MY 1991, 
its MY 1991 CAFE will decrease, 
compared 'with the level it would have 
been in the absence of any pull-ahead 
sales. 

GM's comments on the NPRM noted 
particularly the difficulty in predicting 
any gains in CAFE through marketing 
incentives based on present and future 
projections of consumer purchasing 
preferences. What makes estimating 
these types of gains.so difficult includes 
such factors as the uncertain future of 
world oil prices, the number of 
competitive entries in the compact 
segment, potential market countering 
actions by. each competitor, and the 
price/post advantage of imported 
models. 

Given all‘of these factors, NHTSA 
concludes that the domestic 
manufacturers cannot significantly 
improve their MY 1990-91 CAFE’s by 
increased marketing efforts. 

(c)'Prodict Restrictions. As the 
agency, discussed in its proposed rule, 
manufacturers‘coulll improve their 
CAFE by restricting their product 
offerings, e:g:, limiting or deleting 
production ef particulir larger light 
truck models and' larger displacement 
engines. However, suchi:prodict’ 
restrictions could have significant 
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adverse economic impacts on the 
industry and the economy as a whole. 
For example, the FRIA presents a 
scenario in which GM and Ford are 
assumed to restrict production of 
sufficient numbers of their least fuel- 
efficient light truck models to obtain a 
0.5 mpg improvement in CAFE for MY 
1990-1991. Under this scenario, for MY 
1990 GM could suffer a sales loss of 
more than 157,000 light trucks, while 
Ford could experience a sales loss of 
more than 122,000 light trucks. For MY 
1991, the FRIA indicates that GM could 
suffer a sales loss of up to 156,000 units 
of its projected MY 1991 light truck 
production, while Ford could suffer a 
sales loss of up to 126,000 units of its 
projected MY 1991 light truck 
production. 

Because of the uncertainty regarding 
actual sales losses and the nature of 
personnel adjustments that would have 
to be made by manufacturers, no precise 
estimate of net employment effects can 
be made under this scenario. However, 
a rough estimate based on estimated 
lost sales indicates:and potential loss of 
18,600 — 56,000 jobs in the manufacturing 
and supplier industries. The gross 
estimates are the same for MY 1991. 
NADA, in its comments on the NPRM, 
asked the agency to consider the impact 
on motor vehicle dealers, as well as the 
effects on manufacturers and suppliers. 
NADA estimates that in 1987 there were 
880,000 employees of franchised new-car 
dealers, of which approximately 200,600 
were new and used vehicle 
salespersons. Assuming sales-personnel 
are those most likely to be affected by a 
short-term decrease in sales volume, 
and 'using a similar “worst-case” 
scenario as above, the agency estimates 
a possible job loss of 2,300 for each 
model year. 

In addition to the adverse sales and 
jobs impacts on the automotive industry, 
a wide range of businesses could be 
seriously affected to the extent that they 
could not obtain the light trucks they 
need for business use. Also, such 
product restrictions could run counter to 
the congressional intent that the CAFE 
program not unduly limit consumer 
choice. See H.R. Rep. No. 93-340, 94th 
Cong;, 1st Sess. 87 (1975): 

Given these considerations, NHTSA 
believes that significant product 
restrictions should not be considered as 
part'of'a manufacturer's capabilities to 
improve M¥' 1990-91 CAFE levels. 


3..Manufacturer-Specific CAFE. — 


Capabilities: 


As discussed! later in this notice, 
NHTSA is directed to take 
“industrywide considerations” into 
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account in setting fuel economy 
standards. In carrying out this direction, 
the agency focuses on the least capable 
manufacturers with substantial shares 
of light truck sales. 

For MY 1990-91, Ford is the “least 
capable manufacturer” with a 
substantial share of the combined and 
2WD light truck sales, while GM is the 
“least capable manufacturer” with a 
substantial share of the market for 4WD 
light truck sales. (From calendar year 
1987 sales figures, the agency estimates 
that Ford's share of the entire light truck 
market is 30 percent, while GM's is 32 
percent. Chrysler's anticipated share is 
17 percent.) Chrysler's CAFE projections 
for MY 1990-91 are higher than both 
GM’s and Ford’s, primarily because the 
Chrysler fleet is biased toward smaller 
trucks and does not cover as wide a 
range of models. While VW's achievable 
level may or may not be below that of 
GM and Ford, it does not have a 
substantial share of industry sales. (As 
reflected in its 1988 PMY report, VW 
estimates that its CAFE level for MY 
1988 will be 20.5 mpg. Based on calendar 
year 1987 sales data, the agency 
estimates that VW will have less than 
0.2 percent of light truck sales.) 


Ford 


Ford’s MY 1990-91 CAFE projections 
are subject to a number of uncertainties, 
which Ford describes as risks. 

Model Year 1990. While Ford projects 
a possible CAFE level of 20.0 mpg to 20.4 
mpg, its comments argue that its actual 
CAFE could be as low as 19.9 mpg. The 
agency has analyzed the current 
projections by Ford and has made 
specific determinations concerning the 
validity of each of the risks detailed by 
Ford, as well as possible opportunities 
for Ford to increase its fuel economy. As 
stated previously, much of the data used 
to analyze manufacturer capabilities is 
subject to a claim of confidentiality. The 
agency summarizes its determinations 
as follows: 

In its December 1987 comments on the 
NPRM, Ford stated that its nominal 
combined MY 1990 CAFE projection of 
20.4 mpg could drop as low as 19.9 mpg, 
if all potential risks are realized. In its 
comments, Ford attributes a drop of 0.4 
mpg in CAFE to technical risks, other 
risks (powertrain mix, capacity, etc.), 
and volume risk scenarios. Ford's 
baseline projections for MY 1990 
included some increase in the compact 
truck share (relative to MY 1988 
projections) of Ford’s total volume. The 
company provided two potential volume 
risk scenarios for MY 1990: one in which 
the compact truck share grows at a 
slower rate than the baseline projection 
and one in which the compact truck 


share does not grow at all. Both 
scenarios result in a reduction of the 
company’s MY 1990 projection, but the 
one in which the compact truck share 
does not grow at all results in an 
additional reduction over the scenario in 
which compact sales grow at a slower 
rate. Ford ascribes the additional drop 
in CAFE to the potential effects of the 
MY 1988 mix. Ford states: 

* * * recent market shifts have caused 
additional reductions in Ford's 1988 and 1989 
CAFE projections, and will necessitate 
difficult and costly actions in an effort to shift 
mix back toward smaller trucks. This current 
difficulty is the result of higher than planned 
full-size market demand, as well as customer 
demand for higher option content and higher 
performance vehicles. These trends have 
increased vehicle weight, engine size and 
axle ratios. 


The agency acknowledges that 
customer preference limits the ability of 
the manufacturer to change vehicle mix. 
Given the dynamic and interactive 
nature of an individual manufacturer's 
product plan, the product plans of the 
manufacturer's competitors, and 
consumer demand, analyzing mix 
assumptions is a highly complex matter. 
The agency notes that since many 
factors affect mix, sales mix changes 
between model years for a particular 
manufacturer may relate to several 
factors and may or may not indicate a 
trend with respect to overall industry 
consumer demand. For example, if a 
manufacturer introduces a new model, 
the high level of sales ordinarily 
associated with a new model may result 
in increased sales of whatever size class 
the vehicle happens to be, thereby 
altering the mix. Similarly, the removal 
from the market of a particular model, or 
the gradual aging and resultant 
reduction in popularity of a particular 
model also may result in mix effects. 
Thus, mix effects between model years 
for a particular manufacturer, which can 
have substantial effects on the 
manufacturer's CAFE level, need not 
result from a change in overall consumer 
demand. 

Given these considerations, the 
agency has concluded that it is very 
unlikely that Ford will experience no 
growth in the compact truck share of the 
company’s volume by MY 1990. First, it 
should be noted that Ford's projected 
MY 1988 mix has a smaller compact 
truck share than the company’s most 
recent data for MY 1987. While the 
agency considers the 1988 Pre-model 
Year report to be reliable, to the extent 
that it contains data reflecting the three 
most recent sales months, it does not 
reflect the introduction by Ford of some 
new and smaller products by MY 1990. 
The introduction of new models almost 
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certainly will result in some increase in 
small truck share and thus, CAFE 
performance. 

In addition, while Ford is one of three 
manufacturers offering a full range of 
vehicles, which can bias sales toward 
larger vehicles, there has been a strong 
trend in the industry toward compact 
trucks. In MY 1987, compact pickups 
accounted for 35 percent of light truck 
production, compact vans and buses 
accounted for 18 percent of production 
and compact utility vehicles accounted 
for 12 percent of production. In 
consideration of all of the preceding, the 
agency accepts Ford’s “1990” scenario 
projecting a risk of a slower rate in 
compact truck sales growth to changing 
market demands, but does not consider 
the additional “MY 1988” model shift 
risk of a decrease in mpg to be one 
which will affect Ford’s MY 1990-1991 
capability. 

A related risk, raised by Ford as well 
as GM, is the concern that these 
manufacturers will lose market shares to 
imports in the compact area. The agency 
notes that there has not been a 
significant increase in the imported 
vehicles’ market share in recent years. 
Much of this can be ascribed to the 
current strong value of the yen as 
opposed to the dollar, as well as the 25 
percent tariff imposed on imported light 
trucks, which has reduced the previous 
price advantage of imported vehicles. 
However, in acepting Ford's “1990” risk 
scenario, the agency implicitly accepts 
the possibility that import truck sales 
may increase if the dollar begins to 
strengthen in relation to the yen. 

Ford ascribes a further negative effect 
on CAFE levels to technological risks 
associated with introducing engine and 
transmission changes on certain models, 
the unavailability of certain parts to 
complete planned drive train changes, 
as well as issues related to CAFE 
testing. NHTSA consistently has 
recognized that there is a certain risk 
outside of the manufacturer's control 
which may result in lower than 
anticipated CAFE benefits from 
introducing new technologies. The 
introduction of a new technology may 
yield lower than expected benefits, 
which has nothing to do with the efforts 
of the manufacturer to introduce 
successfully such a change. Further, the 
agency accepts Ford's statements that it 
may need to make adjustments to its 
CAFE testing. And, finally, the agency 
acknowledges that Ford may plan the 
introduction of certain improvements, 
but that the amount of these 
improvements may be limited by actual 
personnel, supplies or plant restrictions. 
For example, while market demand may 
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seem to create the opportunity for CAFE 
benefit through the introduction of 
planned technological improvements, 
actual physical constraints such as the 
availability of parts may restrict the 
realization of the entire benefit of the 
planned improvement, within the time 
between now and production of MY 
1990 vehicles. 

Finally, Ford ascribes risk in 
achieving its MY 1990 CAFE level due to 
changes in the California NOx 
regulations. As described in detail in the 
FEDERAL STANDARDS section of this 
preamble, there will be stricter Federal 
NOx standards for the heavier light 
trucks beginning in MY 1990. In 
determining Ford's capabilities, the 
agency included the very slight fuel 
economy loss projected by Ford for this 
model year. 

On April 24 and 25, 1986, the 
California Air Resources Board adopted 
more stringent NOx standards for 
compact trucks. For model years 1990 
through 1993, 85 percent of compact light 
trucks (weighing under 4,000 pounds 
inertia weight) must certify to a 0.4 
grams per mile NOx standard. Ford 
ascribes a 0.05 mpg negative CAFE 
impact for both MY 1990 and 1991 due to 
this requirement. The agency 
acknowledges, as it does with the 
Federal NOx standard, that there may 
be a slight fuel economy loss for MY 
1990 as Ford gains experience with 
calibrations for the more stringent 
standard. 

In conclusion, the agency agrees with 
Ford that if faces certain risks, beyond 
the ability of the company to control or 
offset, that may result in its fuel 
economy level only reaching the lower 
end of its projected range of 20.0 mpg. 
The agency does not agree with the 
further reduction of 0.1 mpg based on 
Ford's PMY 1988 model mix projections. 
Further, the agency also believes that 
some, but not all risks actually will 
occur, or have fuel economy reducing 


results. In addition, although the agency | 


has.identified some specific , 
technological improvements that may be 
implemented by manufacturers, it has 
determined that there is not adequate 
lead time for Ford to implement these 
changes for its MY 1990 fleet. 
Accordingly, the agency has determined 
that Ford’s maximum feasible fuel 
economy capability for MY 1990 is 20.0 


mpg. 
MY 1991. Ford's projected range for 
MY 1991 reflects a possible 0.1 mpg 
increase, although it asserts that the 
risks present for the MY 1990 fleet 
continue to be risks for MY 1991. While 
the agency acknowledges the validity of 
the risks to the extent discussed above, 
we also have determined that additional 


leadtime for the MY 1991 fleet lessen the 
effect of certain risks. In addition, the 
agency believes that certain of the 
technological improvements discussed 
in B.1. of this preamble are possible to 
implement for MY 1991. Among the more 
promising of these technical 
opportunities for Ford are engine friction 
reduction programs such as low friction 
piston rings, roller cam followers and 
further application of certain 
transmission improvements. The agency 
also believes that, while gasoline prices 
have declined substantially since the 
early 1980's, these prices should remain 
stable through the early 1990's. Other 
risks anticipated for MY 1990 and 1991 
may also be overcome by 1991, to the 
extent they are within the range of 
actions possible for Ford to make. For 
example, if the planned implementation 
of a certain technological improvement 
has been delayed because of plant 
capacity, this type of problem should be 
able to be worked out by MY 1991. 

Regarding the Federal and California 
NO, standards, the agency has 
concluded that by MY 1991, as the 
company gains experience with 
calibrating engines to the more stringent 
NO, standard, Ford should be able to 
eliminate or substantially reduce the 
projected penalty. Therefore, the agency 
has eliminated this claimed penalty in 
assessing Ford's MY 1991 fuel economy 
capability. 

Accordingly, the agency believes that 
with the added leadtime afforded Ford 
for MY 1991, several of the risks 
ascribed to MY 1990 can be overcome. 
Technological improvements identified 
as feasible earlier in this preamble 
should, to some degree, be able to be 
implemented by MY 1991. Consumer 
demand remains a continuing concern 
for Ford's fleet, but the introduction of 
new models should attract consumers to 
more fuel efficient vehicles. Further, the 
additional time to calibrate engines 
should dissipate the risk identified in 
connection with compliance with NO, 
requirements for all of the above stated 
reasons, the agency has concluded that 
Ford's maximum feasible CAFE 
capability for MY 1991 is 20.2 mpg. 


General Motors 


GM attributes the 0.4 mpg risk in its 
MY 1990 and 1991 CAFE projections 
entirely to the possibility that continued 
market demand for performance will 
force a shift to higher horsepower 
engines in its truck fleet with the 
corresponding loss in fuel economy. As 
already discussed in the Manufacturer 
Estimates section of this preamble, GM 
also identified several other 
circumstances which it believes will 
affect its CAFE capability. These 
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include GM product plans related to 
engine changes, model modification and 
drive train changes, as well as 
modification to previous estimates due 
to CAFE testing and other unplanned for 
model mix shifts. Although not 
quantified, GM also lists in its 
comments the potential risk possible in 
other Federal safety standards, emission 
standards, import fleet competition, and 
low gasoline prices. 

In support of its position that demand 
for higher performance creates a real 
risk to its fuel economy performance, 
GM submitted a letter to the agency on 
January 15, 1988, describing the results 
of a consumer satisfaction survey of 
GM's light trucks. The data were 
acquired during each of the quarters of 
MY 1987 from buyers of GM and three 
competitive makes of trucks. The survey 
results indicated levels of consumer 
satisfaction with acceleration 
performance among a number of light 
truck manufacturers. While few details 
of the survey were provided (and those 
are subject to a claim of confidentiality), 
the agency notes from its own data, that 
GM's buyer satisfaction data do not 
correlate with the fleet average 
horsepower-to-weight ratio of the MY 
1987 light trucks of the surveyed 
manufacturers. 

In NHTSA’s final rule on MY 1989 
light truck CAFE standards (see 52 FR 
6564), the agency concluded that GM's 
decision to increase horsepower in 
certain cases was an appropriate 
market-related action for the purpose of 
competing with certain vehicles 
produced by Ford, Chrysler, AMC, 
Nissan and Toyota. While the agency 
maintains this position, GM did not 
provide adequate information for the 
agency to assess the market demand for 
such plans for MY 1990 and 1991. 
Furthermore, GM’s projections for MY 
1990 and 1991 include a higher rate of 
increase in performance than in 
previous years. From the available data, 
the agency concludes that GM would 
have to affirmatively change its plans to 
lower its CAFE levels by 0.4 mpg. The 
agency has determined that GM's 
maximum feasible fuel economy fuel for 
MY 1990 is in a range from 20.0 mpg to 
20.4 mpg. For MY 1991, GM’s maximum 
feasible fuel economy level is in a range 
from 20.2 mpg to 20.4 mpg. 


Other manufacturers 


Chrysler requested that CAFE 
standards be set within the range of the 
NPRM (20.0 mpg to 21.0 mpg), even 
though it projects combined CAFE levels 
of 21.4 mpg for MY 1990 and 21.5 mpg for 
MY 1991. Chrysler’s 1988 PMY report 
estimates a CAFE level of 21.6 mpg. 


BEST COPY AVAILABLE 
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Chrysler's request that the agency 
establish a standard below its current 
projections appears to reflect its 
uncertainty concerning product plans 
since its acquisition of AMC. Chrysler 
does not constitute a least capable 
manufacturer with a substantial share of 
the market and, as in the past, the 
agency has not considered it appropriate 
to set the CAFE level based on 
Chrysler's capabilities. The agency also 
notes, however, that Chrysler should 
exceed the established CAFE standards 
for both MY 1990 and 1991. 

The import manufacturers, except for 
VW, did not respond to the NPRM. In 
the past, the light truck fuel economy 
standards have not been difficult for 
most importers to achieve, because their 
fleets have been composed almost 
exclusively of small pickups, vans, and 
utility vehicles. VW’s CAFE levels have 
not been as high as the CAFE standard 
in some of the preceding years, but VW 
currently is projecting a CAFE level of 
20.5 mpg for MY 1988. This is above the 
standard established for MY 1990 and 
1991 in this rulemaking. 

The only other light truck import 
manufacturer that has not met the CAFE 
standards in recent years is Range 
Rover, which projects a 4WD CAFE of 
16.7 mpg for MY 1988. Range Rover 
offers only one model for-sale in the 
United States, a relatively heavy (4750 
pound equivalent test weight), 4WD 
utility vehicle that is imported in small 
quantities {3,600 units projected for MY 
1988). 

Several importers have 4WD fleets 
that will be close to the 4WD alternate 
standard of 19.5 mpg for MY 1988, 
including Nissan, Isuzu at 20.0 mpg, and 
Chrysler Imports. All of these importers 
also have 2WD vehicles, so they have 
the option of meeting the combined 
standard, which the agency believes 
they can do easily. Further, all of these 
importers’ MY 1988 projections exceed 
the alternate 4WD CAFE standards for 
_ 1990 and 1991 established by this 
rule. 

DOE's comment (in a draft report on 
light truck fuel economy prepared by 
EEA) on the NPRM contained 
projections for MY 1990 of 21.8 mpg for 
Ford, 22.0 mpg for GM, and 22.9 mpg for 
Chrysler. (The agency combined DOE's 
projections for Chrysler and AMC to 
achieve this latter number.) The EEA 
projection for Ford differs from the 
agency's projection of 20.0 mpg. and 
exceeds Ford's actual and projected 
truckline fuel economies by one to two 
mpg. EEA’s analysis does not recognize 
market trends toward heavier average 
weights within each truckline due to 
consumer demand for higher option 
content and larger versions within each 


truckline (“king cabs”, etc). For 
example, between MY 1986 and 1988, 
the average weights for types of light 
trucks (i.e., standard pickups, compact 
bus, etc.) within Ford's product line 
typically have risen by 1600-200 pounds. 
This trend is projected to continue 
between MY 1988 and 1990, and is not 
captured in EEA’s analysis. Thus, the 
new or expanded applications of fuel 
economy improving technologies tend to 
be offset by these market trends. Ford's 
model specific fuel economies have not, 
on average, improved between MY 1986 
and its MY 1990 projection. Therefore, 
the agency has concluded that EEA’s 
projections overstate the maximum 
feasible fuel economy levels. 

EEA’s projected average fuel 
economies for MY 1990, by truckline, are 
close to GM's, but typically are higher 
by several tenths of an mpg. These 
differences can be ascribed to different 
assumptions concerning sales mix of 
various truck types, and the application 
of certain technologies that are not 
consistent with GM's product line. For 
example, EEA’s projections include the 
application of throttle body fuel 
injection on some engines on certain 
models that were already equipped with 
this feature in MY 1986. In addition, EEA 
ascribed value to the introduction of 
roller cam followers to more engines 
than is feasible to them by MY 1990. 
While we agree with EEA that the 
introduction or expansion of roller cam 
followers is a technology possible to 
receive be introduced in the time 
available for MY 1991, EEA’'s use of MY 
1986 as a baseline skews the value of 
many of its projected possible 
improvements. EEA also ascribes a 
possible CAFE improvement for LT 
metric tires. The agency does not 
consider LT metric tires to be of any 
CAFE value, since it is the agency's 
understanding that these tires are 
merely the metrification of tire sizes, 
and provide no actual reduction in 
rolling resistance. In addition, as in the 
case of Ford, GM has experienced 
increased consumer demand for heavier 
versions within each truckline between 
MY 1986 and 1988, resulting in typical 
average weight increases of 125 to over 
400 pounds. Furthermore, GM's average 
engine size within trucklines has risen 
between MY 1986 and 1988. These 
market trends are not captured in EEA's 
analysis. Thus, as in the case of Ford, 
NHTSA has concluded that EEA’s 
projections overstate GM’s maximum 
feasible fuel economy level. 

2WD and 4WD CAFE fevels. For 
alternate CAFE standards for 2WD and 
4WD, the agency again looks to the least 
capable manufacturer with a substantial 
share of the market. For 4WD, this is 
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GM with projected nominal CAFE levels 
of 19.0 mpg in MY 1990 and 19.1 mpg for 
MY 1991. The agency believes that these 
numbers represent fairly the capabilities 
of GM as a manufacturer of a 4WD fleet 
with the least fuel economy capability 
and that GM faces no unusual risk in 
meeting these levels. For 2WD, Ford 
appears to be the least capable 
manufacturer with the 2WD CAFE range 
of 20.3 mpg to 20.7 mpg for both model 
years. The agency believes that all risk 
factors included in the lower value of 
this range will not occur, and, 
accordingly, Ford's 2WD CAFE 
capability for MY 1990 is 20.5 mpg. For 
MY 1991, as in the case of the combined 
standard, the believes that there 
is sufficient leadtime for Ford to apply 
some, if not all, of the technological 
improvements previously discussed, and 
to eliminate the negative CAFE effects 
of complying with the new California 
NO, standards. Accordingly, the agency 
concludes that Ford's 2WD CAFE 
capability for MY 1991 is 20.7 mpg. 


V. Agency Determination of the 
Maximum Feasible Fuel Economy Level 


As discussed above, section 502{b) 
requires that light truck fuel economy 
standards be set at the maximum 
feasible average fuel economy level. In 
making this determination, the agency 
must consider the four factors of section 
502(e): Technology feasibility, economic 
practicability, the effect of other Federal 
motor vehicle standards on fuel 
economy, and the need of the nation to 
conserve energy. 


A. Interpretation of “Feasible” 


Based on dictionary definitions and 
judicial interpretations of similar 
language in other statutes, the agency 
has in the past interpreted “feasible” to 
refer to whether something is capable of 
being done. The agency has thus 
concluded in the past that a standard set 
at the maximum feasible average fuel 
economy level must: (1) Be capable of 
being done and [2) be at the highest 
level thatis capable of being done, 
taking account of what manufacturers 
are able to do in light of available 
technology, economic practicability, 
how other Federal motor vehicle 
standards affect average fuel economy, 
and the need of the nation to conserve 


energy. 
B. Industrywide Considerations 


The statute does not expressly state 
whether the concept of feasibility is to 
be determined on a mannfacturer-by- 
manufacturer basis or on an 
industrywide basis. Legislative history 
may be used as an indication of 
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congressional intent in resolving 
ambiguities in statutory language. The 
agency believes that the below-quoted 
language provides guidance on the 
meaning of ‘maximum feasible average 
fuel economy level.” 

The Conference Report to the 1975 Act 
(S. Rep. No. 94-516, 94th Cong., 1st Sess. 
154-5 (1975)) states: 


Such determination [of maximum feasible 
average fuel economy level] should take 
industrywide considerations into account. 
For example, a determination of maximum 
feasible average fuel economy should not be 
keyed to the single manufacturer which might 
have the most difficulty achieving a given 
level of average fuel economy. Rather, the 
Secretary must weigh the benefits to the 
nation of a higher average fuel economy 
standard against the difficulties of individual 
manufacturers. Such difficulties, however, 
should be given appropriate weight in setting 
the standard in light of the small number of 
domestic manufacturers that currently exist, 
and the possible implications for the national 
economy and for reduced competition 
association (sic) with a severe strain on any 
manufacturer * * *. 


It is clear from the Conference Report 
that Congress did not intend that 
standards simply be set at the level of 
the least capable manufacturer. Rather, 
NHTSA must take industrywide 
considerations into account in 
determining the maximum feasible 
average fuel economy level. 

NHTSA has consistently taken the 
position that it has a responsibility to 
set light truck standards ata level that 
can be achieved by a manufacturer or 
manufacturers whose vehicles constitute 
a substantial share of the market. See 49 
FR 41251, October 22, 1984. The agency 
did set the MY 1982 light truck fuel 
economy standards at a level which it 


! Based on Calendar Year 1987 Sales Figures. 


recognized might be above the 
maximum feasible fuel economy 
capability of Chrysler, based on the 
conclusion that the energy benefits 
associated with the higher standard 
would outweigh the harm to Chrysler. 
(45 FR 20871, 20876; March 31, 1980) 
However, as the agency noted in 
deciding not to set the MY 1983-85 light 
truck standards above Ford's level of 
capability, Chrysler had only 10-15 
percent of the light truck domestic sales, 
while Ford had about 35 percent. (45 FR 
81593, 81599; December 11, 1980) More 
recently, both the MY 1988 and 1989 
CAFE rulemakings acknowledged that 
the standards established would most 
likely be at levels higher than those 
achievable by VW. (51 FR 15335, 15345, 
April 23, 1986 and 52 FR 6564, 6575, 
March 4, 1987.) 


C. Petroleum Consumption 


The precise magnitude of energy 
savings associated with alternative light 
truck fuel economy standards is 
uncertain. The FRIA provides 
calculations for the hypothetical lifetime 
fuel consumption of the MY 1990-1991 
domestic light truck fleets assuming 
those same fleets could and would 
achieve alternative CAFE levels. In 
estimating the effect of the proposed 
range of mpg values being considered on 
lifetime fuel consumption of the MY 1990 
and 1991 fleets, the agency considered 
only the GM and Ford light truck fleets, 
since the product plans of other light 
truck manufacturers are unlikely to be 
affected by this rule. 

Based on the average projected sales 
for GM and Ford during the 1990 and 
1991 model years, a CAFE level of 21.0 
mpg could hypothetically result in the 
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use of 433 million fewer gallons over the 
fleet's lifetime compared to the MY 1989 
standard of 20.5 mpg. A fuel economy 
level of 20.5 mpg would save 455 million 
gallons relative to a fuel economy level 
of 20.0 mpg. Relative to a CAFE of 20.0 
mpg, a CAFE level of 20.2 mpg would 
save 185 million gallons. Corresponding 
estimates for 1991 are a savings of 448 
million gallons for 21.0 mpg over 20.5 
mpg, a savings of 471 million gallons for 
20.5 mpg over 20.0 mpg, and a savings of 
191 million gallons for 20.2 mpg over 20.0 
mpg. 

However, it is possible that 
manufacturers may be able to achieve 
higher CAFE levels only by restricting 
the sales of their large light trucks or 
more powerful engines. If this occurred, 
consumers might tend to keep their 
older, less-fuel efficient light trucks in 
service longer. Also, to the extent that a 
particular manufacturer might find it 
necessary to restrict sales of particular 
engines or vehicles, consumers may be 
able to transfer their purchases to 
another manufacturer which may have 
less difficulty meeting the CAFE 
standard, but can offer comparable 
engines or vehicles. Thus, the agency 
believes that the actual impacts, if any, 
on energy consumption of alternative 
higher fuel economy standards, could be 
much less than the theoretical 
calculations comparing different levels 
of industrywide CAFE. 


D. Setting the 1990 and 1991 Standards 


Based on the analysis described 
above and on manufacturer projections, 
the agency concludes that the 
manufacturers can achieve the 
combined fuel economy levels in the 
following table: 


Approximate 


market share ! 


(percent) 


1990 


1991 
Combined i 
CAFE (mpg) 


Combined 
CAFE (mpg) 
17 

30 


32 
less than 0.2 


2 VW submitted no CAFE projections in its comments on the NPRM. The values shown are from its 1988 PMY Report. 


As noted previously, foreign 
manufacturers other than VW only 
compete in the small vehicle portion of 
the light truck market and are therefore 
expected to achieve CAFE levels well 
above Ford, GM and Chrysler, which 
offer full ranges of light truck models. 

NHTSA has concluded that among the 
manufacturers with a substantial share 
of combined light truck sales, Ford is the 
least capable manufacturer, with a MY 


1990 combined fuel economy capability 
of 20.0 mpg. 

The setting of maximum feasible fuel 
economy standards, based on 
consideration of the four required 
factors, is not a mere mathematical 
exercise, but requires agency judgment. 
In determining the maximum feasible 
CAFE standard, NHTSA must weigh the 
benefits to the nation of a higher 
average fuel economy standard against 
the difficulty of individual 


manufacturers facing potentially higher 
fuel economy standards and industry- 
wide considerations, as indicated in the 
legislative history of the fuel economy 
act. (See the langage of the Conference 
Report quoted above.) 

NHTSA has concluded that 20.0 mpg 
is the maximum feasible combined 
standard for MY 1990, and 20.2 mpg is 


‘the maximum feasible combined 


standard for MY 1991. 
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Ford projects a CAFE range of 199 
mpg to 20.4 mpg for MY 1990, and a 
CAFE range of 19.9 mpg to 20.5 mpg for 
MY 1991. As discussed at length 
previously, the agency believes that 
several of the risks identified by Ford 
must be anticipated as happening, which 
limits their ability to achieve the higher 
end of their CAFE estimates. The 
principal factor offsetting these risks for 
MY 1991 is additional leadtime, which 
provides Ford the opportunity to 
implement alternative methods of 
improving its CAFE. Setting the MY 1990 
standard at 20.0 mpg and the MY 1991 
standard at 1991 at 20.2 is well within 
the range of Ford's projections, without 
causing significant economic distortion. 
Further, it should act as an incentive for 
that company to achieve its maximum 
fuel economy capability. Since Ford 
represents nearly a third of all light 
trucks subject to fuel economy 
standards, a standard set at Ford's 
maximum feasible level can make a 
substantial contribution to petroleum 
conservation. 

NHTSA does not believe that a 
standard set at a level above Ford's 
capability would be consistent with the 
requirement that standards be set taking 
industrywide considerations into 
account, given that company’s market 
share and given the questionable effects 
of a higher standard on petroleum 
consumption. Even if the MY 1990 and 
1991 standards could be set at a level 
above Ford's capability, however, the 
agency believes that it could not be set 
above both Ford's and GM's 
capabilities, since these companies’ 
combined market share exceeds 60 
percent. As noted previously, the 
agency's estimate of GM’s maximum 
capability for MY 1990 is 20.0 mpg-20.4 
mpg and for MY 1991 is 20.2 mpg-20.4 
mpg, similar to the standards being 
adopted for the two model years in this 
rulemaking. 

The precise effects on petroleum 
conservation of a standard set higher 
than Ford's projected capability are 
uncertain. Since most other 
manufacturers in the industry project 
MY 1990 and 1991 CAFE levels above 
that of Ford's capability, a standard set 
at 20.5 mpg would not be expected to 
affect the petroleum consumption of 
trucks manufactured by that part of the 
industry. The agency believes that any 
actual gasoline savings associated with 
a standard set higher than Ford's 
capabilities would be minimal, given the 
comparative capabilities of other light 
truck manufacturers. 

Restricting sales of its larger light 
trucks by either GM or Ford could result 
in purchasers of these vehicles and 


engines looking elsewhere for the same 
product. To a certain extent, sales of 
many light trucks are relatively 
inelastic; that is, purchasers buy light 
trucks with certain specifications based 
on actual work or recreational needs. To 
the extent that purchasers do transfer 
their sales to other manufacturers, there 
is little or no effect on petroleum 
consumption. 

A higher standard than 200 mpg for 
MY 1990 or 20.2 mpg for MY 1991 could 
result in serious economic difficulties for 
Ford. While the agency concluded that 
Ford's capability for MY 1989 was 21.0 
mpg, it is also stated in the MY 1989 
final rule that Ford's maximum 
achievable CAFE could be as low as 
20.2 mpg. This conclusion was based 
primarily on the ’s analysis that 
virtually all of the decline in Ford's 
CAFE was due to reasons beyond the 
company’s control. NHTSA believes 
that the first potential fuel-efficienc 
enhancing actions that Ford or any other 
manufacturer would consider in 
response to a higher standard with a 
short leadtime would consist primarily 
of marketing actions. For the reasons 
discussed earlier in this notice, however, 
the agency does not believe that 
marketing actions can be relied upon to 
significantly improve fuel economy. 
Assuming that such marketing actions 
were unsuccessful in whole or in part, 
Ford would likely have to engage in 
product restrictions, including limiting 
the sales of larger engines and/or 
vehicles to improve its fuel economy. 
Such product restrictions could result in 
adverse economic consequences for 
Ford, its employees, and the economy as 
a whole and unduly limit consumer 
choice, especially with regard to the 
load carrying needs of light truck 
purchasers. 

The agency believes that the current 
situation of low, stable gasoline prices 
can create significant difficulties for 
individual manufacturers facing higher 
CAFE standards. Steady, low prices for 
gasoline have resulted in many 
consumers choosing larger vehicles and 
more powerful engines. While the 
magnitude of such shifts is limited to 
some extent by the fact that trucks are 
purchased largely with respect to work- 
performing or specific recreational 
capabilities, low gasoline prices can 
nonetheless result in mix shifts which 
lower manufacturers’ CAFE. The 
magnitude of the recent drop in gasoline 
prices makes it particularly difficult for 
manufacturers such as Ford to attempt 
to use marketing efforts to overcome 
such shifts in consumer demand. 

NHTSA is particularly concerned 
about the impact of CAFE standards on 
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American jobs. In assessing this issue, 
NHTSA estimated the sales and job 
effects associated with the product 
restrictions that would be required for 
Ford to raise its CAFE by 0.5 mpg. As 
discussed previously, such product 
restrictions could result in a sales loss to 
Ford of as many as 122,000 light trucks 
for MY 1990 and 126,000 for MY 1991. 
This would translate into significant lost 
jobs at Ford and supplier companies. 

Given Ford's thirty percent share of 
the light truck market, its capability has 
a significant effect on the level of the 
industry's capability and, therefore, on 
the level of the standards. The agency 
believes that for Ford, the MY 1990 
CAFE standard of 20.0 mpg and the MY 
1991 CAFE standard of 20.2 mpg balance 
the potentially serious adverse 
economic consequences associated with 
market and technological risks against 
the company’s capabilities as the least 
capable manufacturer with a:substantial 
share of sales. The agency concludes, in 
view of the statutory requirement to 
consider several factors, that the 
relatively small and uncertain energy 
savings associated with setting a 
standard above Ford’s capability would 
not justify the eecnomic harm to that 
company, American workers, and the 
economy as a whole. 

All of the comments submitted on this 
rulemaking recommended that the 
agency adopt a combined CAFE 
standard within the range of 20.0 mpg- 
20.5 mpg. Different manufacturers 
requested different specific levels, based 
on their specific capabilities assessment. 
Ford requested that the standard be set 
“at levels no higher than 20.0 mpg” for 
both model years. Ford stated that * * * 
“the very real uncertairities with respect 
to forecasts of future market conditions, 
technology and the effects of other 
Federal standards warrant 
establishment of the standards at a level 
no higher than the lower end of the 
range proposed by NHTSA.” GM argued 
that the MY 1990 and 1991 combined 
CAFE standards need to be established 
“no higher than the lower proposed limit 
of 20.0 mpg. GM cited as uncertainties 
facing manufacturers factors such as 
“future fuel prices, market share of small 
truck sales achieved by foreign 


.manufacturers, and changes in 


consumer purchasing patterns." GM 
went on to say that “These uncertainties 
combine to place a full-line 
manufacturer, such as GM, at risk of 
failing to achieve CAFE forecasts. 
Therefore, light-duty truck standards 
established at the bottom of the range 
proposed by NHTSA (20.0 mpg) may 
prove to be too stringent for these model 
years.” 
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Chrysler, while projecting fuel 
economy levels of 21.4 mpg for MY 1990 
and 21.5 mpg for MY 1991, also 
requested that the combined CAFE 
standards for MY 1990 and 1991 be set 
within the proposed range. Chrysler 
faces somewhat different uncertainties 
than those faced by Ford and GM, since 
it is involved in reviewing product plans 
for the company in light of its recent 
purchase of AMC. Given this, Chrysler's 
comment indicated that it “would be 
supportive of NHTSA carrying over the 
present 1989 light truck combined CAFE 
standard of 20.5 mpg for the 1990-1991 
model years.” 


In response to the NPRM, VW 
submitted only general comments, 
iterating its concern about its 
compliance efforts in light of the fact 
that it is a “single line” manufacturer, 
and renewing its earlier request that the 
agency establish separate standards for 
manufacturers in this situation. In its 
MY 1989 rulemaking, the agency 
explained that it had established a 
separate standard for MY 1980-81 for 
International Harvester (IH). In doing so, 
the agency acknowledged circumstances 
unique to IH, including not just its 
restricted product line, but also its 
limited sales volume, engines derived 
from medium duty truck (above 10,000 
pounds Gross Vehicle Weight Rating) 
engines, and that IH had no experience 
with state-of-the-art emission control 
technology which other manufacturers 
had gained in the passenger automobile 
market. The agency emphasized in this 
rulemaking that the alternate standard 
was being established only for two 
years, concluding that IH should be able 
to achieve levels of fuel efficiency in 
line with other manufacturers within 
that time period—either through 
purchasing engines from outside sources 
or by making improvements to current 
engines. In its MY 1989 rulemaking, 
NHTSA noted that VW’s circumstances 
are not analogous to those of IH, for the 
above reasons, but also because most of 
IH’s difficulty resulted from its newness 
at having to comply with fuel economy 
standards. Since VW has extensive 
experience in complying with the 
passenger car SAFE standards, this is 
not the case for them. 


In the MY 1990-1991 NPRM, the 
agency again stated that it did not 
consider VW's request appropriate, 
noting that it tentatively declined to 
propose a separate standard to 
accommodate VW’'s limited line product 
status. VW's comments on the NPRM 
included the position that specific CAFE 
standards were difficult for a single line 
manufacturer, since they were denied 


the benefits of averaging. Finally, VW 
requested that “Should NHTSA be 
compelled to propose a specific 
standard for 1990-1991 model years, [we 
suggest] NHTSA establish CAFE 
standards no more stringent than the 
current standards and preferably set the 
new CAFE standards at or below the 
low end of the proposed range.” VW 
provided no specific data with its 
comments. However, in its 1988 PMY 
Report, VW projects a CAFE level of 
20.5 mpg, which is higher than the 
standards being established in this 
rulemaking for both MY 1990 and 1991. 
Accordingly, the agency does not 
believe that VW has further need to 
request special consideration for being a 
single line manufacturer, since its 
estimates exceed the new standard. 
The only other comment submitted on 
this rulemaking was from the National 
Automobile Dealers Association 
(NADA). NADA supports the lower 
figure of each of the proposed standards, 
recommending that NHTSA establish 
1990-1991 CAFE standards of 20.0 mpg 
for the combined standard, 20.5 mpg for 
the 2WD standard, and 19.0 mpg for the 
4WD standard. NADA bases its 
recomendation on the current low fuel 
prices. In addition, however, NADA 
states that such acticns as product 
restrictions to meet CAFE standards, by 
definition, make the standard 
economically impracticable, because 
consumer decisions to purchase specific 
types of light truck vehicles cannot be 
shifted by market incentives. NADA 
states what the agency has 
acknowledged in previous rulemakings, 
as well as elsewhere in this document: 
Light trucks are most often purchased 
for their utility and performance 
characteristics. NADA states: 


Potential purchasers focus on vehicle utility 
and durability. Four-wheel drive options are 
essential for off-road commercial and 
recreational use and increasingly are 
purchased as an on-road safety feature. Four- 
wheel drive options add weight and lower 
vehicle fuel economy. Towing configurations 
or “packages” also add weight through larger 
engines and equipment. Towing 
characteristics are essential to meet the 
requirements of a booming recreation market 
as well as the needs of the farmer or 
construction contractor. Large vans have 
replaced oversized buses for moving smaller 
groups of people such as sports teams or 
workers. At the same time, small vans have 
replaced station wagons as the family vehicle 
and are increasingly equipped with four- 
wheel drive. 


As in previous rulemakings, the 
agency has decided to continue 2WD 
and 4WD standards as an alternative to 
the combined standard. Separate 2WD/ 
4WD standards allow manufacturers 
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greater flexibility in planning to meet 
CAFE standards and do not 
discriminate against firms with truck 
fleets heavily weighted toward the 
generally less fuel efficient 4WD models. 

NHTSA has concluded that GM is the 
least capable manufacturer with the 
substantial share of 4WD light truck 
sales, and has focused on its capability 
in establishing the separate 4WD 
standard. As discussed earlier in the 
notice, the agency concluded that 19.0 
mpg is that company’s maximum 4WD 
fuel economy capability for MY 1990, 
and 19.1 mpg for MY 1991. Both Ford 
and Chrysler appear likely to meet the 
4WD standard. VW did not submit 
current data in response to the NPRM, 
and said in its December 1986 response 
to the agency’s questionnaire that its 
product plans were not different from 
those of MY 1987. These projections 
included a 4WD CAFE level of 18.4 mpg. 
VW’s 1988 PMY report projects a 4WD 
level of 18.6 mpg. The 18.4 mpg figure is 
below GM's estimated 19.0 mpg figure 
for 1990, although it is the same as 
Ford's broad estimate submitted for MY 
1990. (Ford projects a MY 1990 4WD 
CAFE level in the range of 18.4 mpg to 
19.5 mpg.) There is no other 
manufacturer close to this situation 
except Range Rover, a limited line 
manufacturer of a 4,750 pound 4WD 
utility vehicle. While Range Rover has 
no other models against which to 
balance its low 4WD CAFE level, VW 
projects a combined CAFE level of 20.5 
mpg for My 1988. If this trend continues 
VW will meet both the MY 1990 and 
1991 CAFE combined standard. Since 
VW can meet the combined standard, it 
is unnecessary for it to be able to meet 
the separate standards. 

NHTSA has concluded that Ford is 
the least capable manufacturer with a 
substantial share of 2WD light truck 
sales, and has focused on Ford in 
establishing the separate 2WD standard. 
Ford’s projected 2WD capability for MY 
1990 is a range of 20.4 mpg to 20.7 mpg, 
and for MY 1991 20.3 mpg to 20.7 mpg. 
GM is projecting a 2WD CAFE level of 
21.0 mpg for both model years and 
Chrysler is projecting 22.0 mpg for both 
years. Volkswagen did not submit 
current data, but indicated a MY 1988 
2WD capability of 20.5 mpg in its Pre- 
model Year Report. As discussed earlier 
in the notice, the agency concludes that 
Ford’s maximum 2WD fuel economy 
capability is 20.5 mpg for MY 1990 and 
20.7 mpg for MY 1991. Accordingly, 
these are the 2WD CAFE levels adopted 
by the agency. 
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VI. Impact Analyses 
A. Economic Impacts 


The agency considered the economic 
implications of the fuel economy 
standard established by this rule and 
determined that the rule is major within 
the meaning of Executive Order 12291 
and significant within the meaning of 
the Department's regulatory procedures. 
The agency believes that the standards 
established by this notice can be met 
without significant economic distortion. 
Previous portions of the preamble to this 
document discuss the factors considered 
by the agency, and the agency's detailed 
analysis of the economic effects is set 
forth in a Final Regulatory Impact 
Analysis (FRIA), copies of which are 
available from the Docket Section of the 
agency, filed under the docket to this 
rulemaking, FE-87-01-NO2. The 
contents of that analysis are described 
generally in previous sections of the 
preamble to this rule. 


B. Environmental Impacts 


The agency has analyzed the 
environmental impacts of the MY 1990- 
91 light truck average fuel economy 
standards in accordance with the 
National Environmental Policy Act, 42 
U.S.C. 4321 et seg, and has concluded 
that this rulemaking action will not have 


Model year 


(d) For model years 1982-91, each 
manufacture may: 

(1) Combine its 2- and 4-wheel drive 
light trucks (segregating captive import 
and other light trucks) and comply with 
the combined average fuel economy 


a significant effect upon the 
environment. The agency therefore is 
making a finding of no significant 
impact. Copies of the Environmental 
Assessment are available from the 
Docket Section, filed under the docket to 
this rulemaking, FE-87-01-NO2. 


C. Impacts on Small Entities 


Consistent with the Regulatory 
Flexibility Act, the agency has 
considered the impact this rulemaking 
would have on small entities. I certify 
that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
Therefore, a regulatory flexibility 
analysis is not required for this action. 
No light truck manufacturer subject to 
this rule would be classified as a “small 
business” under the Regulatory 
Flexibility Act. Small businesses, small 
organizations, and small governmental 
units which purchase light trucks will 
not be affected significantly, since the 
adoption of this rule will not affect the 
availability of fuel efficient light trucks 
or have a significant effect on the 
overall cost of purchasing and operating 
light trucks. 


D. Impact on Federalism 
This action has been analyzed in 
accordance with the principles and 


TABLE II 


2.whel dive ight tucks 


standard specified in paragraph (a) of 
this section; or 

(2) Comply separately with the 2- 
wheel drive standards and the 4-wheel 
drive standards (segregating captive 
import and other light trucks) specified 
in paragraph (a) of this section. 
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criteria contained in Executive Order 
12612, and it has been determined that 
the rule does not have sufficient 
Federalism implications to warrant the 
preparation of a Federalism 
Assessment. 


E. Department of Energy Review 


In accordance with section 502(i) of 
the Cost Savings Act, the agency 
submitted this proposal to the 
Department of Energy for review. There 
were no unaccommodated comments. 


List of Subjects in 49 CFR Part 533 


Energy conservation, Gasoline, 
Imports, Motor vehicles. 

In consideration of the foregoing, 49 
CFR Part 533 is amended as follows: 


PART 533—LIGHT TRUCK FUEL 
ECONOMY STANDARDS 


1. The authority citation for Part 533 
continues to read as follows: 

Authority: 49 U.S.C. 1657; 15 U.S.C. 2002; 
delegation of authority at 49 CFR 1.50. 


2. In § 533.5, paragraph (d) and Table 
II of paragraph (a) are to read as’ 
follows: 

§ 533.5 Requirements. 

(a) ** 


4-wheel drive light trucks 


Issued on March 31, 1988. 
Diane K. Steed, 
Administrator. 
(FR Doc. 88-7410 Filed 3-31-88; 4:35 pm] 
BILLING CODE 4910-59-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
coritains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 


Office of the Secretary 
7 CFR Part 6 


Licenses for Importation of Sugar Free 
From Quota To Be Re-Exported in 
Refined Form 


AGENCY: Office of the Secretary, USDA. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 


amend the regulations which govern the 
importation of sugar, to be re-exported 
in refined form, exempt from import 
quota to require that license holders 
export within 60 days rather than within 
3 months a quantity of refined sugar 
corresponding to a quantity of raw sugar 
imported under the license and to 
amend the appeal procedures under 
those regulations. This proposal will 
enable more efficient administration of 
the program with the special export 
enhancement program for sugar being 
proposed by the Department of 
Agriculture. 
DATE: Comments received prior to May 
5, 1988, will be considered. 
ADDRESS: Mai! comments to Chief, 
Sugar Group, Foreign Agricultural 
Service, U.S. Department of Agriculture, 
Room 6095-South, 14th Street and 
Independence Avenue SW., 
Washington, DC 20250. 
FOR FURTHER INFORMATION CONTACT: 
John Nuttall, Foreign Agricultural 
Service, Room 6095-South, 14th Street 
and Independence Avenue SW., 
Washington, DC 20250. Telephone: (202) 
447-2916. 
SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed under 
U.S. Department of Agriculture 
procedures required by Executive Order 
12291 and Departmental Regulation 
1512-1 and has been classified as ‘not 
major” since the proposed rule, if made 
final, would not have any of the effects 
specified in those documents. 

The Administrator, Foreign 
Agricultural Service (FAS), certifies that 


this proposed rule will not, if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities. Consequently, 
no. regulatory flexibility analysis is 
required under the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). The public is invited to 
comment on the impact of this proposed 
rule on small entities, and the 
Administrator, FAS, will review this 
determination in light of those 
comments. 

The Administrator, Foreign 
Agricultural Service, has determined 
that a comment period of less than 60 
days is appropriate for this proposed 
rule in order to facilitate promulgation of 
the regulations for the special export 
enhancement program for sugar required 
for fiscal year 1988 under section 583 of 
the Foreign Operations, Export 
Financing, and Related Programs 
Appropriations Act, 1988, as contained 
in section 101(e) of Pub. L. 100-202. 

Section 583 of the Foreign Operations, 
Export Financing, and Related Programs 
Appropriations Act, 1988, as contained 
in Pub. L. 100-202, directs the Secretary 
of Agriculture to issue regulations for 
fiscal year 1988 that set forth the terms 
and conditions of a special sugar export 
enhancement program. Under that 
program, certain refined sugar must be 
exported within 60 days of the 
importation of certain raw sugar. The 
Department of Agriculture believes that 
the same requirement should apply to 
sugar imported under the Program 
“Sugar to be Re-Exported in Refined 
Form” (7 CFR 6.100-6.113). This will 
facilitate the administration of the 
program established pursuant to section 
583. The proposed rule also would 
amend the appeal procedures of 7 CFR 
6.110(c) to reflect the fact that the 
Licensing Authority no longer reports to 
the Director, Horticultural and Tropical 
Products Division, Foreign Agricultural 
Service. 


List of Subjects in 7 CFR Part 6 


Documentation, Exports, Foreign 
trade, Imports, Licenses, Quotas, Sugar. 


Proposed Rule 


For the reasons set out in the 
preamble, Title 7, Part 6 of the Code of 
Federal Regulations is proposed to be 
amended as follows: 
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Subpart—importation of Sugar Free 
From Quota 


1. The authority citation for Part 6, 
Subpart §§ 6.100-6.302, continues to 
read as follows: 


Authority: Presidential Proclamation No. 
5002, 47 FR 54269. 


2. Section 6.101 is amended by 
revising paragraph (b) to read as 
follows: 


§6.101 Issuance ofa license. 


* * 7 a * 


(b) A quantity of refined sugar 
equivalent to the quantity of sugar, raw 
value, imported under the license, 
adjusted in accordance with § 6.108(c) of 
this subpart, must be re-exported within 
60 days of the date of entry of such 
sugar. The licenses may contain such 
other conditions, limitations or 
restrictions as the Secretary, in his or 
her discretion, deems necessary. 

* * * * o 

3. Section 6.107 is amended by 
revising paragraph (e) to read as 
follows: 


§ 6.107 Bond requirements. 

(e) If the license holder fails to export, 
within 60 days of the date of entry of the 
corresponding sugar, an amount of sugar 
equivalent to the corresponding sugar, 
payment shall be made to the United 
States under the bond of the monetary 
amount corresponding to the amount of 
the charge to the license for the 
corresponding sugar not offset by timely 
exportation. 

4, Section 6.110 is amended by 
revising paragraphs (a) and (c) to read 
as follows: 


§6.110 Enforcement. 


(a) If at any time after receiving the 
proof of export described in § 6.106 of 
this subpart, the Licensing Authority 
determines that an export of refined 
sugar corresponding to the amount of 
sugar entered under the license did not 
occur, and if the bond has been released 
under § 6.107, the Licensing Authority 
may assess liquidated damages against 
the license holder or, where the license 
holder has designated an agent to export 
such sugar under the program, against 
the license holder and/or such agent. 
The liquidated damages may be up to 
three times the difference between the 
Market Stabilization Price announced 
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by the Secretary for that fiscal year 
under §§ 6.300-6.302 of this title and the 
daily “spot” price of the Number 11 
contract of the New York Coffee, Sugar 
and Cocoa Exchange times the amount 
of sugar, raw value, that should have 
been, but was not, exported. For the 
purposes of determining that daily 
“spot” Number 11 contract price, the 
Licensing Authority may select either 
the last market day before the entry of 
the corresponding sugar or the last 
market day before the end of the 60 day 
period, whichever results in the greatest 
differential between the two prices. If no 
“spot” Number 11 contract price is 
reported by the New York Coffee, Sugar 
and Cocoa Exchange for the relevant 
market day, then the Licensing 
Authority may use such price as he or 
she deems appropriate. 

(c) The determination of the Licensing 
Authority under paragraphs (a) and (b) 
may be appealed to the Administrator, 
Foreign Agricultural Service (FAS), U.S. 
Department of Agriculture, Washington, 
DC 20250 within 30 days from the date 
of notification. The appeal shall be 
presented in writing specifically stating 
any reason as to why such dtermination 
should not stand. The Administrator, 
FAS, will provide such person with an 
opportunity for an informal hearing on 
such matter. The Licensing Authority 
may take action under subsection (b) 
during the pendency of any appeal. 

4. Section 6.111 is revised to read as 
follows: 


§6.111 Waiver. 


Under unusual, unforeseen or 
extraordinary circumstances, the 
Secretary may extend the 60 day period 
for the re-export of sugar or may 
temporarily increase the maximum 
amount of the license. 


Signed at Washington, DC, on March 28, 
1988. 


Thomas O. Kay, 

Administrator, Foreign Agricultural Service. 
{FR Doc. 88-7386 Filed 44-88; 8:45 am] 
BILLING CODE 3410-10-M 


Agricultural Marketing Service 


7 CFR Part 1106 
[Docket No. AO-210-A47] 


Milk in the Southwest Plains Marketing 
Area; Emergency Decision on 
Proposed Amendments to Marketing 
Agreement and to Order 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Proposed rule. 


SUMMARY: This emergency decision 
adopts, on an expedited basis, changes 
in the pool plant provisions of the 
Southwest Plains milk order. The 
changes provide that a distributing 
plant, which is located in the Southwest 
Plains marketing area and packages and 
distributes primarily aseptically 
processed fluid milk products, would be 
a fully regulated plant under the order 
regardless of where such products are 
sold. The changes are based on a 
proprietary handler’s proposal that was 
considered at a public hearing held on 
February 17, 1988, in Tulsa, Oklahoma. 
These changes are needed to reflect 
current marketing conditions and to 
stabilize the regulatory and pricing 
situation for a UHT plant that is located 
in the marketing area and thereby insure 
orderly marketing under the order. 
Marketing conditions are such that 
prompt amendatory action is required. 
For this reason, a recommended 
decision and the opportunity to file 
exceptions thereto is omitted. 
Cooperative associations will be polled 
to determine whether producers 
supplying the market favor the issuance 
of the order as it is proposed to be 
amended. 

FOR FURTHER INFORMATION CONTACT: 
John F. Borovies, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation Branch, Room 2968, South 
Building, P.O. Box 96456, Washington, 
DC 20090-6456, (202) 447-2089. 


SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of Sections 556 and 557 of 
Title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291. 

The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 
examine the impact of a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. The 
amendments will promote a 
continuation of orderly marketing of 
milk in the regulated area by producers 
and handlers. 

Prior documents in this proceeding: 

Notice of Hearing: Issued January 13, 
1988; published January 19, 1988 (53 FR 
1370). 


Preliminary Statement 


A public hearing was held on 
proposed amendments to the marketing 
agreement and the order regulating the 
handling of milk in the Southwest Plains 
marketing area. The hearing was held, 
pursuant to the provisions of the 
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Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
and the applicable rules of practice (7 
CFR Part 900), at Tulsa, Oklahoma on 
February 17, 1988. Notice of such 
hearing was issued on January 13, 1988 
and published January 19, 1988 (53 FR 
1370). 

Interested parties were given until 
February 26, 1988, to file post-hearing 
briefs on proposal No. 1 as published in 
the hearing notice and on whether the 
proposal should be considered on an 
expedited basis. 

The hearing notice specifically invited 
interested persons to present evidence 
concerning the probable reguiatory and 
informational impact of the proposal on 
small businesses. However, no hearing 
participant testified about any 
potentially adverse impacts of the 
proposal on small businesses. 

The material issues on the hearing 
record relate to: 

1. Performance standards for a pool 
plant that packages and distributes 
aseptically processed fluid milk 
products. 

2. Whether emergency marketing 
conditions exist to such an extent that 
omission of a recommended decision 
and the opportunity to file written 
exceptions thereto with respect to issue 
No. 1 is warranted. 


Findings and Conclusions 


The following findings and 
conclusions on the material issues are 
based on evidence presented at the 
hearing and the record thereof: 

1. Performance standards for @ pool 
plant that packages and distributes 
aseptically processed fluid milk 
products. The provisions of the 
Southwest Plains order that specify the 
basis for pooling a distributing plant 
should be expanded to include a fluid 
milk plant that is located in the 
marketing area if the principal activity 
of the plant is the packaging and 
distribution of aseptically processed 
fluid milk products. The pool status for 
such a plant should not be dependent 
upon the amount of route disposition in 
the Southwest Plains marketing area. 

The current order provides that to 
qualify as a pool plant a distributing 
plant must dispose of at least 50 percent 
of its receipts of fluid milk products as 
Class I route disposition during the 
month. Also, such plant must dispose of 
at least 10 percent of such receipts on 
routes in the marketing area. 

Kansas Food Packers, Inc., a family 
owned and operated dairy business, 
proposed that the order be amended to 
accommodate the operations of its fluid 
milk processing plant at Arkansas City, 
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Kansas. Proponent’s witness stated that 
the intent of the proposal is to assure 
that its plant be pooled under the 
Southwest Plains order even though it. 
has greater route disposition in 
marketing areas covered by other 
Federal orders. The hearing notice 
proposal would have provided a lower 
35-percent seasonal route disposition 
standard for a UHT plant in the months 
of April-August because the handler’s 
ice cream business is greater in such 
spring and summer months. At the 
hearing, however, Kansas Food Packers, 
Inc., modified its proposal to provide 
that a UHT plant be subject to the 
monthly 50 percent route disposition 
standard that applies for other 
distributing plants because the handler 
recently has used a majority of its milk 
receipts for Class I purposes. The UHT 
plant would have to be located in the 
marketing area but would not have to 
dispose of a minimum percentage of its 
receipts on routes in the marketing area, 
under the handler’s proposal. 

Since 1969 Kansas Food Packers, Inc., 
has operated a milk processing plant at 
Arkansas City, which is in Cowley 
County and is included in Zone IV of the 
Southwest Plains marketing area, where 
a minus 47-cent location adjustment 
($2.30 Class I differential) applies. Until 
recently the plant was involved in 
processing Class II products, primarily 
ice cream mixes. Since the plant was 
engaged solely in manufacturing dairy 
products, it was not subject to regulation 
under the order. 

The Chief Executive officer for Kansas 
Food Packers, Inc., testified that in 
December 1986, the Arkansas City plant 
began processing Class I “UHT” fluid 
milk products.! He stated that with the 
initiation of Class I processing, the 
regulatory status of such plant changed 
dramatically. For instance, UHT fluid 
milk products processed at the Arkansas 
City plant have been distributed in 12 
different marketing areas covered by 
Federal orders. The orders involved are 
as follows: Georgia, Order No. 7; 
Southeastern Florida, Order No. 13; 
Chicago Regional, Order No. 30; 
Louisville-Lexington-Evansville, Order 
No. 46; Indiana, Order No. 49; Greater 
Kansas City, Order No. 64; lowa, Order 


1 “UHT"” fluid milk products refer to the 
pasteurization process that is used in producing an 
aseptically processed milk product. For this reason, 
it is more appropriate for purposes of the order 
provisions to refer to the products involved as 
aseptically processed fluid milk products rather 
than as UHT milk products. However, to simplify 
the discussion about the handler's plant and the 
products processed thereat in view of the common 
tisage and acceptance within the dairy industry of 
the term “UHT,” reference will be made to UHT 
milk or milk products and UHT plant throughout 
this decision. 


No. 79; New Orleans-Mississippi, Order 
No. 94; Greater Louisiana, Order No. 96; 
Southwest Plains, Order No. 106; Texas, 
Order No. 126; and Rio Grande Valley, 
Order No. 138. In addition, the witness 
indicated that the handler has bid on 
sales in other marketing areas and/or 
expects to sell UHT fluid milk products 
in territory regulated under other 
Federal orders. 

The witness further testified about the 
plant’s unstable regulatory status since 
December 1986. He indicated that the 
Arkansas City plant was a fully 
regulated distributing plant under the 
New Orleans-Mississippi order during 
the months of April-June and October- 
December 1987 and January and 
February 1988. In the other months, 
(January-March and July-September 
1987) the plant was a partially regulated 
distributing plant under any Federal 
order covering the marketing area in 
which UHT fluid milk products were 
distributed during the month. For the 
months the plant was partially regulated 
under several orders, the handler was 
required to report separately the UHT 
plant's sales in each market. Proponent 
contends that these situations presented 
an unduly burdensome task for the plant 
operator as well as for the market 
administrators involved. 

Proponent’s witness indicated that 
UHT fluid milk products differ 
significantly from fluid milk products 
that are not aseptically processed and 
packaged. Since these products are 
processed at ultra-high temperatures 
and aseptically packaged in 
hermetically-sealed containers, they 
may be held at room temperature for 
long periods of time like other grocery 
items. In view of this, the distribution of 
such products involves fewer but larger 
shipments primarily through food 
service and institutional distributors. He 
also stated that none of the plant’s UHT 
fluid milk products are sold directly to 
consumers. Conversely, fluid milk 
products that are not aseptically 
processed and packaged are distributed 
regularly by the plant operators on 
routes to numerous sales outlets several 
times each week. Because of the unique 
characteristics of UHT milk products, 
which do not require refrigeration and 
have a shelf-life of up to seven months, 
it is possible to transport the products 
long distance in non-refrigerated trucks. 
For this reason, the UHT plant's area of 
distribution would extend beyond the 
geographic limitations of a typical fluid 
milk plant. 

Proponent'’s witness also stated that 
the differing pooling standards for 
distributing plants under Federal orders, 
which were drafted prior to UHT 
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processing and therefore were designed 
to accommodate the operations of 
traditional fluid milk plants, also affect 
the plant's regulatory status. For 
example, the Arkansas City plant has 
been fully regulated under the New 
Orleans-Mississippi order because the 
minimum in-area route disposition 
standard under that order is the lesser of 
10 percent of the plant’s receipts or 1,500 
pounds of milk per day. The daily limit 
translates into 45,000 pounds of route 
disposition for a 30-day month. To meet 
the 10 percent in-area standard, based 
on monthly receipts of 1.6 million 
pounds, the UHT plant would have to 
distribute 160,000 pounds of milk into 
the New Orleans-Mississippi or 
Southwest Plains marketing area to be 
considered a pool plant. However, since 
a lower minimum daily standard is 
provided under the New Orleans- 
Mississippi order, the UHT plant 
qualifies as a pool plant on the basis of 
46,000 pounds of route disposition in the 
New Orleans-Mississippi market during 
the month and would not qualify as a 
pool plant on the basis of 159,000 
pounds of route disposition in the 
Southwest Plains market for such 
month. 

Because of the foregoing differences, 
proponent contends it is impossible to 
determine whether its UHT plant will 
qualify for pooling in any month and 
also under which order the plant will be 
eligible for pool status. The handler 
claims that this uncertainty about the 
plant’s regulatory status makes it 
difficult to develop long-range marketing 
plans or to bid on milk contracts. 

Proponent claims that the changing 
regulatory status of the UHT plant 
makes it difficult to arrange for a 
dependable supply of milk for its plant. 
Milk suppliers contend that the many 
various regulatory possibilities for the 
UHT plant must be taken into account 
because they affect the economic 
viability of supplying milk to such plant. 
In the past, milk was moved 
uneconomically through shipping plants 
prior to its shipment to the UHT plant 
solely to insure the regulatory status of 
the milk under the Southwest Plains 
order. The milk was received at the 
Meadow Gold pool plant in Tulsa and 
then transferred to the UHT plant at 
Arkansas City. This method of handling 
the milk resulted in unnecessary milk 
movements. In addition, the expenses 
associated with the extra hauling and 
plant handling of the milk were passed 
on to Kansas Food Packers, Inc. 

There was a consensus among the 
hearing participants that the handler’s 
modified proposal should be adopted. A 
spokesman for three cooperative 





11094 


associations (Associated Milk 
Producers, Inc., Mid-America Dairymen, 
Inc. and Southern Milk Sales, Inc.) 
which represent 85 percent of the milk 
supply for this market and furnish all of 
the milk for the Arkansas City plant, 
supported the proposal. There was no 
opposition to the proposal at the hearing 
or in briefs. 

The record evidence indicates that 
proponent's UHT plant has been 
processing UHT fluid milk products 
since December 1986. It indicates that 
the plant is using an aseptic processing 
system that will include ultra-high 
temperature pasteurization. Also, the 
finished UHT milk products, which are 
defined as fluid milk products under the 
terms and provisions of the Southwest 
Plains order, can be transported and 
stored without refrigeration for several 
months. 

The evidence in the record shows that 
the UHT plant is supplied with milk 
from farms of producers who are located 
in the marketing area. A significant 
portion of the supply for such plant 
comes from dairy farms located within 
75 miles northwest of Arkansas City, 
generally within a 20-mile radius of 
Wichita in Sedgwick County, Kansas. 
The record also indicates that most if 
not all of the milk produced in southern 
and central Kansas, which includes the 
primary procurement area of the 
Arkansas City plant, is pooled under the 
Southwest Plains order. More than 13 
percent of the Kansas milk pooled under 
such order was produced on farms 
located in Sedgwick County. The record 
further indicates that the UHT plant 
receives about 10 loads of milk per week 
from 20 to 30 dairy farmers. In January 
1988, the handler received 1.6 million 
pounds of milk and used about one 
million pounds of such receipts to 
process UHT fluid milk products. These 
data reflect a Class I use of 63 percent 
for the UHT plant. 

The record evidence also clearly 
shows that the procedures used by the 
handler to distribute UHT fluid milk 
products that do not require 
refrigeration differ substantially from 
those employed by other handlers in 
distributing fluid milk products that 
must be refrigerated. Refrigerated fluid 
milk products are delivered on regular 
delivery routes that generally are 
operated by the plant operators who 
distribute such products directly from 
the processing plant to numerous retail 
and wholesale outlets several times 
each week. 

Conversely, UHT fluid milk products 
are handled like dry goods grocery 
items. They are moved through 
intermediaries such as brokers and 
distributors. Also, UHT fluid milk 


products normally are not sold on 
regular delivery routes and usually they 
are not sold to customers every-other- 
day. Because of the extended shelf life 
for UHT milk, the time span between the 
processing of UHT milk and when it is 
purchased by consumers may be much 
longer. These differences have resulted 
in the UHT plant not having sufficient 
sales in the Southwest Plains market or 
in any other marketing area to qualify 
the plant for pooling under any 
particular order in certain months. 

Usually a distributing plant that 
qualifies for pooling under more than 
one Federal order in the same month.is 
regulated under the order in which the 
plant has the greatest route disposition. 
This is provided to assure that all 
handlers who have the largest 
proportion of their business in a 
particular market are subject to the 
same pricing and other regulatory 
provisions. Because of the unique 
marketing characteristics associated 
with the processing and distribution of 
UHT fluid milk products and the plant's 
regulatory experience since December 
1986, it is evident that proponent’s UHT 
plant would not be fully regulated under 
any particular order on a regular basis. 
The marketing porblems that occur from 
such pooling uncertainties are sufficient 
to demonstrate that the traditional basis 
for pooling a distributing plant should be 
modified. 

This shifting regulatory status of 
proponent’s UHT milk plant under 
various milk orders creates price 
uncertainties involing the handler's cost 
for milk and the payments to producers 
supplying milk for the plant. These 
uncertainties are not conducive to 
maintaining orderly marketing under the 
Southwest Plains order. Similarly, it 
could result in marketing instability 
among handlers and producers 
supplying other Federal orders. 

For example, the UHT plant operator 
could not be certain about the level of 
Federal order Class I prices that would 
apply at the Arkansas City location. An 
exhibit introduced by proponent at the 
hearing indicates that the Class I price 
differential at Arkansas City, which is 
$2.30 under the Southwest Plains order, 
is $1.875 or 42.5 cents lower under the 
New Orleans-Mississippi order. Also, 
information that was officially noticed 
at the hearing shows that the Class I 
differential at the Arkansas City 
location, which is $2.30 under the 
Southwest Plains and Texas orders, 
would be lower under each of the other 
10 Federal order markets where the 
Arkansas City plant has sold UHT fluid 
milk products. Such differentials vary 
from $2.29 under the Greater Louisiana 
order to $.585 under the Louisville- 
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Lexington-Evansville order, a range of 
$1.705 per hundredweight. Neither the 
plant nor the plant’s competitors would 
desire any frequent shifting of the 
plant's regulatory status with such a 
varying pattern of Class I prices. 
Moreover, price changes of this 
magnitude would present serious 
marketing problems for Kansas Food 
Packers in determining what price to 
palce on the various UHT produces it 
offers for sale. 

Producers supplying the UHT plant 
also would face uncertainty about the 
level and the basis of returns they would 
receive if the plant's regulatory status is 
unstable. Prices that dairy farmers 
receive under a Federal milk marketing 
order are influenced by the amount of 
the Class I differential, the market 
utilization of milk, the applicable 
location adjustments and the method of 
paying producers. Since the regulatory 
provisions vary from order-to-order 
depending on marketing conditions, 
producer prices at the Arkansas City 
plant could vary considerably if such 
plant were to shift regulation from one 
order to another on the basis of a 
change in where the plant's fluid milk 
products &re sold. 

Proponent entered a hearing exhibit to 
show how the marketwide utilization 
affects producer blend prices. The 
exhibit compared blend prices at 
Arkansas City in each month of 1987 
under the New Orleans-Mississippi 
(order 94) and Southwest Plains (Order 
106) orders. As indicated earlier, the 
Class I differential at Arkansas City 
under Order 106 .is 42.5 cents higher than 
under Order 94. However, for all of 1987, 
blend prices at that location under 
Order 106 would have averaged only 15 
cents higher than such prices under 
Order 94. Because of the higher Class I 
utilization for the Order 94 market, in 
the months of July-November 1987, 
blend prices under Order 94 would have 
exceeded such prices under Order 106. 
The price differences in these five 
months ranged from 3.5 cents in 
November to 19.5 cents in October. For 
the months of January-June and 
December of 1987 when the Order 94 
Class I utilization was lower, Order 106 
blend prices were higher than such 
prices under Order 94. The price 
differences for these seven months 
ranged from 8.5 cents in June to 56.5 
cents in April. 

The exhibit indicates that Order 106 
blend prices were considerably above 
the Order 94 blend prices in the spring 
months of 1987. If a similar pattern of 
prices results in 1988, it will place the 
Arkansas City handler at a pricing 
disadvantage again this spring if the 
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UHT plant is fully regulated under 
Order 94 and the handler must pay the 
higher Order 106 Class I prices to the 
cooperatives furnishing milk for such 
plant. In view of this, Kansas Food 
Packers, Inc., asked that its modified 
proposal become effective on April 1, if 
at all possible. 

Producer prices also are affected by 
the method in which dairy farmers are 
paid. It is noteworthy that two of the 
distant Federal order markets (Georgia 
and Louisville-Lexington-Evansville) 
where the UHT plant has sold fluid milk 
products provide base-excess plans to 
pay producers. Certainly regulation of 
the UHT plant under an order that 
includes a base plan would be 
disruptive for the handler and the dairy 
farmers supplying milk for such plant. 

Because large minus location 
adjustments would result in low Class I 
and blend prices at the Arkansas City 
location under several of the orders 
covering distant marketing areas where 
the UHT plant has sold its fluid milk 
products, it is questionable whether 
such plant would be able to procure an 
adequate milk supply if it were to 
become fully regulated under any such 
order. In view of these marketing 
conditions, consideration must be given 
to regulating the UHT plant under the 
order covering the market where there is 
reasonable assurance that the plant will 
have an adequate supply of producer 
milk available. The record indicates that 
the Arkansas City UHT plant can be 
reasonably assured of an adequate 
supply of milk if it is regulated under the 
Southwest Plains order. 

The record evidence shows that in the 
months the UHT plant was not fully 
regulated under the New Orleans- 
Mississippi order (Order 94), 
cooperatives supplying the UHT plant 
charged Kansas Food Packers the 
classified prices established under the 
Southwest Plains order. It also indicates 
that during the months when such plant 
was regulated under Order 94 the 
cooperatives continued to use the 
Southwest Plains order as the basis of 
pricing the milk they supplied to the 
UHT plant, even though the Class I price 
at Arkansas City under Order 94 was 
considerably lower than such price at 
that location under the Southwest Plains 
order. Hence, during the months the 
plant was fully regulated under Order 
94, the handlers was sharing its Class I 
sales with Order 94 producers and 
buying Class I milk from suppliers at 
higher Southwest Plains Class I prices. 
Thus, adoption of this proposal, would 
not change the prices that suppliers are 
charging the UHT plant for milk. 

It is concluded that overall market 
stability will tend to be maintained and 


the regulatory stability of the handler’s 
UHT plant (or any other such plant) will 
tend to be assured if the order is revised 
generally in accordance with the 
modified proposal of Kansas Food 
Packers, Inc. Also, adoption of the 
handler’s proposal will lessen certain 
administrative obligations of the UHT 
handler and the audit verification duties 
required of the market administrators. 

In connection with establishing the 
pooling standards for a UHT plant, it is 
necessary to make certain other 
conforming changes. First of all, the 
Southwest Plains order defines a 
distributing plant as a plant from which 
there is route disposition in the 
marketing area during the month. 
Because of this provision, if during any 
particular month the UHT plant met the 
50 percent route disposition standard 
but had no distribution of fluid milk 
products in the Southwest Plains 
marketing area, the plant would not be 
eligible for pool plant status. This is 
contrary to proponent’s intent. 
Accordingly, the distributing plant 
definition is modified to accomplish 
proponent’s intentions of assuring the 
UHT plant's regulation under the 
Southwest Plains order even in the 
unlikely event that the plant sells no 
fluid milk products in the marketing area 
in a particular month. 

It also is necessary to revise the pool 
supply plant and pool balancing plant 
provisions to specify that shipments to a 
pool distributing plant processing UHT 
fluid milk products will count as 
qualifying movements for purposes of 
establishing the pool status of the 
shipping plants. Since UHT distributing 
plants will be required to meet the same 
minimum Class I route disposition 
standard that other distributing plants 
must meet each month, it is appropriate 
that deliveries of milk from market 
suppliers count toward qualifying plants 
operated by such shipping handlers. 

In connection with the implementation 
of these conforming changes, the entire 
pool plant section has been redrafted for 
the sake of convenience. Because of 
that, some obsolete language that refers 
to the individual orders that were 
merged to form the Southwest Plains 
order in § 1106.7(b)(1) is being deleted at 
this time. It is also noted that the 20- 
percent shipping standard for supply 
plants set forth in § 1106.7(b)(1) has been 
suspended for the months of March- 
August 1988 (53 FR 9853). 

Proponent'’s intent was that adoption 
of its proposal would assure the 
continuous regulation of the UHT plant 
under the Southwest Plains order. 
However, proponent's intent in regard to 
such a pooling arrangement cannot be 
effectuated by amending only the 


11095 


Southwest Plains order. It is possible 
that administrative problems could arise 
if the plant qualifies under this order on 
the basis of the plant's location in the 
marketing area and also meets the 
pooling standards under one or more 
other Fedeal orders on the basis of the 
plant's sales in other markets. It is 
possible that any such other order may 
not include a complementary provision 
which recognizes the lock-in provision 
of the Southwest Plains order and 
allows the plant to continue regulation 
under such order. Thus, whenever such 
a pooling conflict arises, an 
administrative decision as to the order 
under which the plant shall be pooled 
may be necessary, depending on the 
specific provisions of such order. 

2. Emergency action. The omission of 
a recommended decision was requested 
at the hearing by Kansas Food Packers, 
Inc., the proponent of the lock-in 
proposal for its UHT milk plant that was 
discussed in the foregoing findings and 
conclusions under issue No. 1. That 
request was supported at the hearing by 
the three aforementioned cooperatives 
that represent 85 percent of the market's 
producer milk and furnish all of the milk 
for the UHT plant. There was no 
opposition presented at the hearing or in 
briefs about dealing with this issue on 
an expedited basis. 

The data, testimony and evidence in 
the record of this proceeding strongly 
indicate the need for prompt 
amendatory action. Hence, it would be 
desirable to make the amended order 
effective as soon as possible. It is 
imperative to stabilize the handler’s 
regulatory and pricing situation at the 
earliest practicable date. For the 
foregoing reasons, it is found that the 
due and timely execution of the 
Secretary's obligation in this proceeding 
requires the omission of a recommended 
decision and opportunity to file 
exceptions thereto. 


Rulings on Proposed Findings and 
Conclusions 


A brief and proposed findings and 
conclusions were filed on behalf of the 
proponent, Kansas Food Packers, Inc. 
Such brief, proposed findings and 
conclusions and the evidence in the 
record were considered in making the 
findings and conclusions set forth 
above. To the extent that the suggested 
findings and conclusions filed by such 
handler are inconsistent with the 
findings and conclusions set forth 
herein, the request to make such 
findings or reach such conclusions is 
denied for the reasons previously stated 
in this decision. 
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General Findings 


The findings and determinations 
hereinafter set forth supplement those 
that were made when the Southwest 
Plains order was first issued and when it 
was amended. The previous findings 
and determinations are hereby ratified 
and confirmed, except where they may 
conflict with those set forth herein. 

(a) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy cf the Act 

(b) The parity prices of milk as 
determined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the marketing area, and the 
minimum prices specified in the 
tentative marketing agreement and the 
order, as hereby proposed to be 
amended, are such prices as will reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and 

(c) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, will regulate the handling of 
milk in the same manner as, and will be 
applicable only to persons in the 
respective classes of industrial and 
commercial activity specified in, a 
marketing agreement upon which a 
hearing has been held. 


Marketing Agreement and Order 


Annexed hereto and made a part 
hereof are two documents, a Marketing 
Agreement regulating the handling of 
milk, and an Order amending the order 
regulating the handling of milk in the 
Southwest Plains marketing area, which 
have been decided upon as the detailed 
and appropriate means of effectuating 
the foregoing conclusions. 

It is hereby ordered, That this entire 
decision and the two documents 
annexed hereto be published in the 
Federal Register. 


Determination of Producer Approval and 
Representative Period 


January 1988 is hereby determined to 
be the representative period for the 
purpose of ascertaining whether the 
issuance of the order, as amended and 
as hereby proposed to be amended, 
regulating the handling of milk in the 
Southwest Plains marketing area is 
approved or favored by producers, as 
defined under the terms of the order (as 
amended and as hereby proposed to be 
amended), who during such 
representative period were engaged in 


the production of milk for sale within 
the aforesaid marketing area. 


List of Subjects in 7 CFR Part 1106 


Milk marketing orders, Milk, Dairy 
products. 

Signed at Washington, DC, on March 29, 
1988. 
Kenneth A. Gilles, 
Assistant Secretary for Marketing and 
Inspection Services. 


Order amending the order, regulating 
the handling of milk in the Southwest 
Plains marketing area. 

(This order shall not become effective 
unless and until the requirements of 
§ 900.14 of the rules of practice and 
procedure governing proceedings to 
formulate marketing agreements and 
marketing orders have been met.) 


Findings and Determinations 


The findings and determinations 
hereinafter set forth supplement those 
that were made when the order was first 
issued and when it was amended. The 
previous findings and determinations 
are hereby ratified and confirmed, 
except where they may conflict with 
those set forth herein. 

(a) Findings. A public hearing was 
held upon certain proposed amendments 
to the tenative marketing agreement and 
to the order regulating the handling of 
milk in the Southwest Plains marketing 
area. The hearing was held pursuant to 
the provisions of the Agriculural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), and the 
applicable rules of practice and 
procedure (7 CFR Part 900). 

Upon the basis of the evidence 
introduced at such hearing and the 
record thereof, it is found that: 

(1) The said order as hereby amended, 
and all of the terms and conditions 
thereof, will tend to effectuate the 
declared policy of the Act; 

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the said marketing areas; and 
the minimum prices specified in the 
order as hereby amended are such 
prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; and 

(3) The said order as hereby amended 
regulates the handling of milk in the 
same manner as, and is applicable only 
to persons in the respective classes of 
industrial or commercial activity 
specified in, a marketing agreement 
upon which a hearing has been held. 
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Order Relative to Handling 


It is therefore ordered, That on and 
after the effective date hereof, the 
handling of milk in the Southwest Plains 
marketing area shall be in conformity to 
and in compliance with the terms and 
conditions of the order, as amended, and 
as hereby amended, as follows: 


PART 1106—MILK IN THE 
SOUTHWEST PLAINS MARKETING 
AREA 


1. The authority citation for CFR Part 
1106 continues to read as follows: 


Authority: Secs 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. In § 1106.5, paragraph (c) is revised 
to read as follows: 


§ 1106.5 Distributing plant. 


* * *. +. * 


(c) From which there is route 
disposition in the marketing area during 
the month, except that this requirement 
shall not apply to a distributing plant 
described in § 1106.7(e). 

3. Section 1106.7 is revised to read as 
follows: 


§ 1106.7 Pool pliant. 


Except as provided in paragraph (f) of 
this section, “pool plant” means: 

(a) A distributing plant (other than 
one described in paragraph (e) of this 
section), from which during the month 
there is: 

(1) Total route disposition (except 
filled milk) in an amount not less than 50 
percent of the total quantity of fluid milk 
products (except filled milk) received at 
such plant, including producer milk 
diverted from the plant; and 

(2) Route disposition (except filled 
milk) in the marketing area in an amount 
not less than 10 percent of such receipts. 

(b) A supply plant from which during 
the month not less than 50 percent of the 
total quantity of milk that is received 
from dairy farmers (including producer 
milk diverted from the plant pursuant to 
§ 1106.13, but excluding milk diverted to 
such plant) and handlers described in 
§ 1106.9{c) is transferred or diverted 
pursuant to paragraph (b)(2) of this 
section to plants described in 
paragraphs (a) or (e) of this section, 
subject to the following: 

(1) A supply plant that has qualified 
as a pool plant during each of the 
immediately preceding months of 
September through January shall 
continue to so qualify in each of the 
following months of February through 
August until any month of such period in 
which less than 20 percent of the milk 
received or diverted as previously 
specified, is shipped to plants described 
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in paragraph (a) or (e) of this section. A 
plant not meeting such 20 percent 
requirement in any month of such 
February—August period shall be 
qualified in any remaining month of 
such period only if transfers and 
diversions. pursuant to paragraph (b)(2) 
of this section to plants described in 
paragraph (a) or (e) of this section are 
not less than 50 percent of receipts or 
diversions, as previously specified. 

(2) The operator of a supply plant that 
is located in the marketing area or in a 
county adjacent to the marketing area 
may include milk diverted pursuant to 
§ 1106.13(c) from such plant to plants 
described in paragraph (a), or (e) of this 
section as qualifying shipments in 
meeting the supply plant's monthly 
shipping percentages. The diverted milk 
used in meeting such qualifying 
shipment shall be limited to the milk of 
dairy farmers from whom at least one 
day’s production is physically received 
during the month at such supply plant. 
Diversions in excess of three-fifths of 
the shiping requirement shall not be 
included as qualifying shipments. 

(c) Any plant located in the marketing 
area or in a county adjacent to the 
marketing area that is operated by a 
cooperative association if pool plant 
status under ths paragraph is requested 
by the cooperative association and 
during the month, or the 12-month period 
ending with the immediately preceding 
month, 45 percent or more of the 
producer milk of members of the 
cooperative association (and any 
producer milk of nonmembers and 
members of another cooperative 
association which may be marketed by 
the cooperative association) is 
physically received in the form of bulk 
fluid milk products at plants specified in 
paragraph (a) or (e) of this section either 
directly from farms or by transfer from 
supply plants operated by the 
cooperative association and from plants 
of the cooperative association for which 
pool plant status has been requested 
under this paragraph subject to the 
following conditions: 

(1) The plant does not qualify as pool 
plant under paragraph (a), (b) or (e) of 
this section or under comparable 
provisions of another Federal order; and 

(2) The plant is approved by a duly 
constituted regulatory agency for the 
handling of milk approved for fluid 
consumption in the marketing area. 

(d) The shipping standards in 
paragraphs (b) and (c) of this: section 
may be increased or decreased 
temporarily up to 10 percentage points 
by the Director of the Dairy Division if 
the Director finds such revision is 
necessary to obtain needed shipments 
or to prevent uneconomic shipments. 


Before making such a finding the 
Director shall investigate the need for 
revision, either at the Director's 
initiative or at the request of interested 
persons. If the investigation shows that 
a revision might be appropriate, the 
Director shall issue a notice stating that 
revision is being considered and inviting 
data, views, and arguments. If a plant 
which would not otherwise qualify as a 
pool plant during the month qualifies as 
a pool plant because of a reduction is 
shipping standards pursuant to this 
paragraph, such plant shall be a nonpool 
plant for such month if the operator files 
a written request for nonpool plant 
status with the market administrator at 
the time the report is filed for such plant 
pursuant to § 1106.30. 

(e) A distributing plant that meets the 
following conditions: 

(1) The plant is located in the 
marketing area; 

(2) The plant has route disposition 
(except filled milk) during the month in 
an amount not less than 50 percent of 
the total quantity of fluid milk products 
(except filled milk) received at such 
plant, including producer milk diverted 
from such plant; and 

(3) The principal activity of such plant 
is the processing and distribution of 
aseptically processed fluid milk 
products. 

(f) The term “pool plant” shall not 
apply to the following plants: 

(1) A producer-handler plant or 
governmental agency plant; 

(2) A distributing plant qualified 
pursuant to paragraph (a) of this section 
which also meets the pooling 
requirements of another Federal order 
and from which there is a greater 
quantity of route disposition, except 
filled milk, during the month in such 
other Federal order marketing area than 
in this marketing area, except that if 
such plant was subject to all the 
provisions of this part in the 
immediately preceding month, it shall 
continue to be subject to all the 
provisions of this part until the third 
consecutive month in which a greater 
proportion of its route disposition, 
except filled milk, is made in such other 
marketing area unless, notwithstanding 
the provisions of this paragraph, it is 
regulated under such other order. On the 
basis of a written application made by 
the plant operator at least 15 days prior 
to the date for which a determination of 
the Secretary is to be effective, the 
Secretary may determine that the route 
disposition in the respective marketing 
areas to be used for purposes of this 
paragraph shall exclude (for a specified 
period of time) route disposition made 
under limited term contracts to 
governmental bases and institutions; 
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(3) A distributing plant qualified 
pursuant to paragraph (a) of this section 
which also meets the pooling 
requirements of another Federal order 
and from which there is a greater 
quantity of route disposition, except 
filled milk, during the month in this 
marketing area than in such other 
Federal order marketing area but which 
plant is, nevertheless, fully regulated 
under such other Federal order; 


(4) A supply plant qualified pursuant 
to paragraph (b) of this section which 
also meets the pooling requirements of 
another Federal order and from which 
greater qualifying shipments are made 
during the month to plants regulated 
under such other order than are made to 
plants regulated under this part; 

(5) A plant qualified pursuant to 
paragraph (b) of this section which has 
automatic pooling status under another 
Federal order; or 

(6) That portion of a plant that is not 
approved by a duly constituted 
regulatory agency for the receiving, 
processing or packaging of any fluid 
milk product for fluid disposition and is 
physically separated from the portion of 
the plant having such approval. 


Marketing Agreement Regulating the 
Handling of Milk in the Southwest Plains 
Marketing Area 


The parties hereto, in order to effectuate 
the declared policy of the Act, and in 
accordance with the rules of practice and 
procedure effective thereunder (7 CFR Part 
900), desire to enter into this marketing 
agreement and do hereby agree that the 
provisions referred to in paragraph I hereof 
as augmented by the provisions specified in 
paragraph II hereof, shall be and are the 
provisions of this marketing agreement as if 
set out in full herein. 

I. The findings and determinations, order 
relative to handling, and the provisions of 
§§ 1106.1 to 1106.86, all inclusive, of the order 
regulating the handling of milk in the 
Southwest Plains marketing area (7 CFR Part 
1106) which is annexed hereto; and 

II. The following provisions: 

Section1106.87 Record of milk handled and 
authorization to correct typographical errors. 

(a) Record of milk handled. The 
undersigned certifies that he handled during 
the month of January 1988, 
hundredweight of milk covered by this 
marketing agreement. 

(b) Authorization to correct typographical 
errors. The undersigned hereby authorizes 
the Director, or Acting Director, Dairy 
Division, Agricultural Marketing Service, to 
correct any typographical errors which may 
have been made in this marketing agreement. 

Section 1106.88 Effective date. This 
marketing agreement shall become effective 
upon the execution of a counterpart hereof by 
the Secretary in accordance with Section 
900.14{a) of the aforesaid rules of practice 
and procedure. 
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In Witness Whereof, The contracting 
handlers, acting under the provisions of the 
Act, for the purposes and subject to the 
limitations herein contained and not 
otherwise, have hereunto set their respective 
hands and seals. 


(Signature) 
BY 


(Name) (Title) 


(Address) 

(Seal) 

Attest 

Date 

[FR Doc. 88-7387 Filed 44-88; 8:45 am] 
BILLING CODE 3410-02-M 


Foreign Agricultural Service 
7 CFR Part 1530 


Special Export Enhancement Program 
for Sugar (SEEPS) 


AGENCY: Foreign Agricultural Service, 
USDA. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
establish a special export enhancement 
program for sugar (SEEPS) which would 
enable U.S. refiners to import, exempt 
from quota, raw sugar from certain 
Caribbean countries and the Republic of 
the Philippines at U.S. domestic prices, 
and to export an equivalent amount of 
U.S. produced refined sugar to world 
markets. 


DATES: In order to assure consideration, 


comments must be received on or before 
May 5, 1988. 

ADDRESS: Mail or deliver comments to 
the General Sales Manager, Foreign 
Agricultural Service, Department of 
Agriculture, Washington, DC 20250. 
FOR FURTHER INFORMATION CONTACT: 
Mr. John Nuttall, Assistant to the 
Assistant Administrator, International 
Trade Policy, Foreign Agricultural 
Service (FAS), USDA, Washington, DC 
20250, (Phone (202) 447-2916) for 
information on compliance with the 
existing regulations, 7 CFR 6.100-6.113; 
L. T. McElvain, Director, CCC 
Operations Division, Export Credits, 
FAS (Phone (202) 447-6225), or Donald 
W. Street, Direct Sales Staff, CCC 
Operations Division, Export Credits, 
FAS (Phone (202) 382-9240) for 
information concerning this proposed 
rule. 

SUPPLEMENTARY INFORMATION: 


Discussion of Rule 


Section 583 of the Foreign Operations, 
Export Financing and Related Programs 
Appropriations Act, 1988, as contained 
in section 101(e) of Pub. L. 100-202, 


directs the Secretary of Agriculture to 
issue regulations for a special export 
enhancement program for sugar for 
fiscal year 1988. 

Under that program raw sugar from 
the Republic of the Philippines and 
Caribbean countries designated as 
beneficiary countries pursuant to the 
Caribbean Basin Economic Recovery 
Act (19 U.S.C. 2701 et seg.) would be 
imported into the United States under 
the benefit of a subsidy, and an 
equivalent quantity of refined sugar 
produced in the United States would be 
exported within 60 days. 

This proposed rule sets forth the terms 
and conditions for the program which 
will be administered by the General 
Sales Manager, Foreign Agricultural 
Service. Under the proposed rule, only 
those refiners holding a license issued in 
accordance with the provisions of 7 CFR 
6.100-6.113 would be eligible to 
participate in the program. In order to 
apply for a bonus under the program, the 
refiner must have entered into firm 
contracts for the purchase of sugar from 
a designated country and the export sale 
of an equivalent quantity of sugar 
refined in the United States. 

More detailed terms and conditions of 
the program would be supplied in 
announcements issued in accordance 
with the regulations for the program. 

In general, it is expected that the 
special export enhancement program for 
sugar would operate as follows. The 
General Sales Manager will issue an 
announcement containing detailed terms 
and conditions for the program and will 
invite offers under that announcement. 
The invitation for offers will specify the 
eligible supplying country or countries 
and may specify eligible destination 
countries. A qualified refiner who holds 
a license pursuant to 7 CFR 6.100-6.113 
may then enter into a private 
commercial contract to pruchase raw 
sugar from a specified supplying 
country. The refiner must also enter into 
the contract with a buyer to export an 
equivalent amount of sugar refined in 
the United States. The contracts to 
purchase raw sugar and to sell refined 
sugar may be conditioned upon the 
General Sales Manager's approval of the 
refiner's bonus. After these 
arrangements, the refiner would then 
submit its offer to the General Sales 
Manager. These offers will be adjusted 
by the General Sales Manager to reflect 
differing transportation costs, and will 
then be reviewed. Refiners will be 
notified of acceptance of their offers in 
writing. Payment of the bonus will be 
made to the refiner after performance of 
the underlying contracts and upon the 
presentation and approval of certain 
documents, including a certificate issued 
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by the certifying authority of the 
supplying country stating the price and 
quantity of the raw sugar purchased. 

The operation of the program is 
subject to review and change at any 
time after comments are received and in 
light of experience gained in operating 
the program. 

A number of issues will need to be 
addressed in drafting the detailed terms 
and conditions to be provided in the 
announcements to be issued for the 
program, including: 

(1) How to adjust the offers submitted 
to reflect differing costs of 
transportation. Section 583(b) provides 
in part: “In order to maximize the 
number of competing bidders, the 
Secretary shall, in determining the low 
bidders in the special export 
enhancement program established under 
this section, make appropriate 
adjustments in bids received from sugar 
refiners and processors to reflect 
differing transportation costs based on 
refinery and factory location.” It is not 
clear how USDA can best implement 
this provision, particularly in the case of 
a refiner with more than one refinery 
location. If the refinery location is 
specified in the agreement between 
USDA and the refiner, this could 
interfere with the refiner’s most efficient 
use of resources, since a refinery's 
operating status could change prior to 
actual entry of the sugar. Similarly, 
since substitution of sugar is expressly 
permitted by section 583, it would 
normally not be known at the time of 
entering into the agreement the location 
from which the refined sugar will be 
exported: 

(2) How to provide sufficient 
assurance of full performance, and how 
this assurance will affect or be affected 
by the requirements of 7 CFR 6.100- 
6.113; and 

(3) How the program should take 
account of any duty drawback claimed 
by the refiner for sugar exported under 
this program. 

Section 583(c) provides that the total 
cost of the proposed program cannot 
exceed the outlay costs of the 
commodities that would otherwise have 
been made available to compensate the 
designated countries for the 1988 sugar 
quota year pursuant to section 416 of the 
Agricultural Act of 1949, less $12 million. 
The Secretary of Agriculture has 
determined that no commodities would 
otherwise have been made available for 
that purpose to these countries. 
Accordingly, under the provisions of 
section 583(c), no bonuses would be 
available under the proposed program. 

However, even if the permissible total 
cost for the program were a positive 





Federal Register / Vol. 53, No. 65 / Tuesday, April 5, 1988 / Proposed Rules 


dollar amount under the provisions of 
section 583, operation of the proposed 
program would require legislation 
making available the resources to pay 
the bonus for the import of the sugar. 


Rulemaking Requirements 


This rule has been reviewed under 
USDA procedures required by Executive 
Order 12291 and Departmental 
Regulation 1512-1 and has been 
classified as “not major”, since the rule 
would not have any of the effects 
specified in those documents. 

Melvin E. Sims, General Sales 
Manager, Foreign Agricultural Service, 
has determined that a comment period 
of less than 60 days is appropriate for 
this proposed rule in order to comply 
with section 583 of the Foreign 
Operations, Export Financing and 
Related Programs Appropriations Act, 
1988, as contained in section 101(e) of 
Pub. L. 100-202, which directs the 
Secretary to issue regulations for fiscal 
year 1988. 


To the extent that the provisions of 
the Regulatory Flexibility Act may 
apply, the General Sales Manager, 
Foreign Agricultural Service (FAS), 
certifies that this rule, if promulgated, 
would not have a significant economic 
impact on a substantial number of small 
entities since there would not be a 
substantial number of such entities 
affected. Consequently, no regulatory 
flexibility analysis is required under the 
provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq:). The public is 
invited to comment on the impact of this 
rule on small entities, and the General 
Sales Manager will review this 
determination in light of those 
comments. 

The public is invited to submit written 
comments regarding the proposed rule 
and the structure, terms and conditions 
of the proposed program, including the 
issues highlighted above. Each person 
submitting comments regarding the 
proposed rule must include his or her 
name and address and give reasons for 
any suggested changes in the proposed 
rule. Copies of all written 
communications received will be 
available for examination by interested 
persons in Room 4525, South Building, 
during regular business hours. 

The paperwork requirements imposed 
by this rule will not become effective 
until they have been approved by the 
Office of Management and Budget under 
the Paperwork Reduction Act of 1980. 


List of Subjects in 7 CFR Part 1530 


Caribbean Basin Initiative countries, 
Exports, Imports, Philippines, Sugar. 


Proposed Rule 


For the reasons set out in the 
Preamble, it is proposed to amend Part 
1530 of Chapter 15 of Title 7 of the CFR 
by adding a new subpart as follows: 


PART 1530—[AMENDED] 


Subpart D—Special Export Enhancement 
Program for Sugar (SEEPS) 


Sec. 

1530.401 
1530.402 
1530.403 
1530.404 
1530.405 
1530.406 
1530.407 
1530:408 


General statement. 

Definitions. 

General conditions of eligibility. 

Application for a bonus. 

Evaluation of bonus applications. 

Delay or failure in performance. 

Import requirements. 

Export requirements. 

1530.409 Payment of bonus. 

1530.410 Audit of records and access to the 
premises. : 

1530.411 Officials not to benefit. 

1530.412 Covenant against contingent fees. 


Subpart D—Special Export 
Enhancement Program for Sugar 
(SEEPS) 


Authority: Sec. 583, Foreign Operations, 
Export Financing and Related Programs 
Appropriations Act, 1988, as contained in 
section 101(e) of Pub. L. 100-202, 101 Stat. 
1329 (Dec. 22, 1987). 


§ 1530.401 General statement. 

(a) These regulations provide for a 
special export enhancement program for 
sugar (SEEPS), as required by section 
583 of the Foreign Operations, Export 
Financing and Related Programs 
Appropriations Act, 1988 (the ‘“‘Act’’), as 
contained in section 101{e) of Pub. L. 
100-202. 

(b) A dollar amount shall be computed 
by the Secretary of Agriculture, 
according to the formula set forth in 
section 583 of the Act, for the total 
amount of bonuses to be paid under this 
program. This amount shall be allocated 
among each country designated as a 
beneficiary country under the Caribbean 
Basin Economic Recovery Act (19 U.S.C. 
2701 et seq.), and the Republic of the 
Philippines. 

(c) The General Sales Manager of the 
Foreign Agricultural Service may limit 
the foreign countries which are eligible 
destinations for refined sugar exported 
by refiners as part of this program. 

(d) In addition to the provisions of this 
subpart, the importation of sugar under 
this program shall be subject to the 
terms and conditions of 7 CFR 6.100 
through 6.113, “Subpart—Importation of 
Sugar Free From Quota.” 

(e) This program will be administered 
by the General Sales Manager. 


§ 1530.402 Definitions. 
For purposes of this subpart: 
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(a) “Firm contract” means a contract 
in which a price for purchase or sale of 
sugar has been established, and which 
legally binds the parties to the purchase 
or sale of sugar, except that the contract 
may be conditioned upon the 
acceptance to the refiner’s offer by the 
General Sales Manager. 

(b) “General Sales Manager” means 
the General Sales Manager and 
Associate Administrator, Foreign 
Agricultural Service, United States 
Department of Agriculture, or his or her 
designee. 


§ 1530.403 General conditions of 
eligibility. 

(a) Under this subpart, only a refiner 
which, at the time of application, holds a 
license issued pursuant to 7 CFR 6.100 
through 6.113 that is in full force and 
effect may apply for a bonus. The 
General Sales Manager may require 
additional conditions for eligibility in 
the announcement. 

(b) Before entering into an agreement 
with a refiner, the General Sales 
Manager may require a performance 
security to be posted in an amount 
sufficient to protect the integrity of the 
program. This security may be in 
addition to that required by 7 CFR 6.100 
through 6.113. 


§ 1530.404 Application for a bonus. 


Before applying for a bonus, a refiner 
must have a firm contract to purchase 
raw sugar from one of the countries 
designated by the General Sales 
Manager and a firm contract to sell an 
equivalent amount of refined sugar to be 
exported to an eligible country. Both 
contracts must be entered into after the 
date of the announcement and 
applicable invitation. 


§ 1530.405 Evaluation of bonus 
applications. 

The General Sales Manager will make 
appropriate adjustments to the bonus 
applications to reflect differing 
transportation costs based on refinery 
location. In evaluating applications for a 
bonus, the General Sales Manager may 
consider the price paid for the raw 
sugar, price received for the refined 
sugar and any other factors that the 
General Sales Manager deems 
necessary. No applications will be 
accepted subsequent to September 30, 
1988. 


§ 1530.406 Delay or failure in 
performance. 

If a refiner which has entered into an 
agreement under this Subpart 
determines that it will be unable to 
import the raw sugar or export the 
refined sugar as required in the 
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agreement, the refiner shall promptly 
notify the General Sales Manager. The 
General Sales Manager will then 
determine an appropriate remedy, 
considering all of the circumstances. 
This remedy may include a reduction in 
the bonus, termination of the agreement, 
forfeiture of the refiner’s performance 
security, or any other remedy 
determined to be appropriate and 
equitable under the circumstances. The 
determination of the General Sales 
Manager may be appealed to the 
Administrator, Foreign Agricultural 
Service, following the procedures set 
forth in 7 CFR 6.110{c). 


§ 1530.407 Import requirements. 


No application for a bonus will be 
accepted by the General Sales Manager 
if the raw sugar to which the application 
relates has entered the United States 
prior to the date the General Sales 
Manager received the application. 


§ 1530.408 Export requirements. 

(a) A quantity of sugar refined in the 
United States equivalent to the quantity 
of raw sugar imported into the United 
States under the purchase contract must 
be exported within 60 calendar days 
from the date of entry of the raw sugar. 
Under unusual, unforeseen or 
extraordinary circumstances, the 
General Sales Manager may extend the 
60 calendar day period to export the 
refined sugar. 

(b) Exports of sugar made prior to the 
date the General Sales Manager 
received the application for a bonus 
relating to that sugar will not be eligible 
for the purpose of receiving a bonus 
under this subpart. 

(c) Exports of refined sugar under an 
agreement may be made prior to date of 
entry of the raw sugar under the 
agreement. 


§ 1530.409 Payment of bonus. 


Payment of the bonus to the refiner 
under an agreement will not be made 
until it is shown that the eligible raw 
sugar under the agreement has entered 
the United States and the equivalent 
quantity of refined sugar has been 
exported under the agreement to an 
eligible country. 


§ 1530.410 Audit of records and access to 
the premises. 

The refiner shall maintain accurate 
records regarding all aspects of each 
agreement entered into by the refiner 
under this subpart. The Secretary of 
Agriculture and Comptroller General of 
the United States through their 
authorized representatives shall, until 
the expiration of three years after the 
bonus has been paid under an 


agreement, have access to books, 
records and accounts pertaining to 
sales, purchases, inventory, inventory 
processing, administrative costs and 
incidental costs both normal and 
unforeseen of the parties involving 
transactions relating to an agreement, or 
any other transactions which may bear 
on the General Sales Manager's 
determination of the appropriate bonus 
and shall have access to the premises of 
the parties involved during regular 
business hours to inspect, examine, 
audit and make copies of such books, 
records and accounts. 


§ 1530.411 Officials not to benefit. 

No member of or Delegate to Congress 
or Resident Commissioner shall be 
admitted to any share or part of an 
agreement entered into under this 
subpart or to any benefit that may arise 
therefrom, but this provision shall not be 
construed to extend to an agreement 
made with a corporation for its general 
benefit. 


§ 1530.412 Covenant against contingent 
fees. 

No person or selling agency may be 
employed or retained to solicit or secure 
an agreement. There must be no 
agreement or understanding for 
commission, percentage, brokerage, or 
contingent fee, except in the case of 
bona fide employees or bona fide 
established commercial or selling 
agencies maintained by the refiner for 
the purpose of securing business, to 
solicit or secure an agreement. For 
breach or violation of this or other 
obligations or warranties undertaken by 
the refiner in regard to an agreement 
under this subpart, the General Sales 
Manager shall have the right, 
notwithstanding other rights provided 
under these regulations, to terminate the 
agreement in whole or in part. 


Signed at Washington, DC on March 28, 
1988. 


George J. Pope, 
Acting General Sales Manager and Associate 
Administrator, FAS. 


[FR Doc. 88-7385 Filed 44-88; 8:45 am] 
BILLING CODE 3410-10-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 87-ASW-68] 


Proposed Establishment of Transition 
Area; Oakwood, TX 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
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ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
establish a transition area at Oakwood, 
TX. The development of a special 
instrument approach procedure (SIAP) 
to the Carter Ranch Airport, Oakwood, 
TX, utilizing the Leona Very High 
Frequency Omnidirectional Radio 
Range/Tactical Air Naviation 
(VORTAC), has made this proposal 
necessary. The intended effect of this 
proposal is to provide adequate 
controlled airspace for aircraft 
executing the new SIAP. Coincident 
with this proposal would be the 
changing of the status of the Clark 
Ranch Airport from visual flight rules 
(VFR) to instrument flight rules (IFR). 


DATES: Comments must be received on 
or before May 9, 1988. 


ADDRESSES: Send comments on the 
proposal in triplicate to: Manager, 
Airspace and Procedures Branch, Air 
Traffic Division, Southwest Region, 
Docket No. 87-ASW-68, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530. 

The official docket may be examined 
in the Office of the Regional Counsel, 
Southwest Region, Federal Aviation 
Administration, 4400 Blue Mound Road, 
Fort Worth, TX. 


FOR FURTHER INFORMATION CONTACT: 
Bruce C. Beard, Airspace and 
Procedures Branch, Department of 
Transportation, Federal Aviation . 
Administration, Fort Worth, TX 76193- 
0530; telephone (817) 624-5561. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 87-ASW-68.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
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communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Office of the 
Regional Counsel, 4400 Blue Mound 
Road, Fort Worth, TX, both before and 
after the closing date for comments. A 
report summarizing each substantive 
public contact with the FAA personnel 
concerned with this rulemaking will be 


filed in the docket. 
Availability of NPRM’s 


Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Manager, 
Airspace and Procedures Branch, 
Department of Transportation, Federal 
Aviation Administration, Fort Worth, 
TX 76193-0530. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM'’s should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.181 of the Federal 
Aviation Regulations (14 CFR Part 71) 
by establishing a transition area at 
Oakwood, TX. The development of a 
new SIAP to the Carter Ranch Airport, 
utilizing the Leona VORTAC, has 


necessitated this proposal. The intended, 


effect of this proposal is to provide 
adequate controlled airspace for aircraft 
executing this new SIAP. Coincident 
with this proposal would be the 
changing of the status of the Clark 
Ranch Airport from VFR to IFR. Section 
71.181 of Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6D dated January 1, 
1988. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, will not have a significant 
impact on a substantial number of small 


entities under the criteria of the 
Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas 


The Proposed Amendment 
PART 71—[ AMENDED] 


Accordingly, pursuant to the authority 
delegated to me, the FAA proposes to 
amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) as follows: 

1. The authority citation for Part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.181 [Amended] 


2. Section 71.181 is amended as 
follows: 


Oakwood, TX [New] 

That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the Clark Ranch Airport (latitude 
31°34’00” N., longitude 95°45'59” W.), and 
within 4.5 miles each side of the 022° radial of 
the Leona VORTAC (latitude 31°07'26” N., 
longitude 95°58'04” W.), extending from the 
6.5-mile radius area to 9 miles south of the 
airport, excluding that portion that overlies 
the Palestine, TX, Transition Area. 

Issued in Fort Worth, TX, on March 24, 
1988. 

Larry L. Craig, 

Manager, Air Traffic Division, Southwest 
Region. 

[FR Doc. 88-7340 Filed 44-88; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 71 
[Airspace Docket No. 87-ASW-58] 


Proposed Amendment of Transition 
Area: Cherokee Village, AR 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
amend the transition area located at 
Cherokee Village, AR. The relocation of 
the Cherokee Village Nondirectional 
Radio Beacon (NDB) from on the airport 
to approximately 5 miles south of the 
airport has made this proposed 
amendment necessary. The intended 
effect of this proposed amendment is to 
provide adequate controlled airspace for 
aircraft executing a new standard 
instrument approach procedure (SIAP) 
being development for the airport. 
Coincident with this action, the status of 
the Cherokee Village Airport will 
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change from visual flight rules (VFR) to 
instrument flight rules (IFR). 


DATE: Comments must be received on or 
before May 6, 1988. 


ADDRESSES: Send comments on the 
proposal in triplicate to: Manager, 
Airspace and Procedures Branch, Air 
Traffic Division, Southwest Region, 
Docket 87-ASW-58, Department of 
Transportation, Federal Aviation 
Administration, Fort Worth, TX 76193- 
0530. 


The official docket may be examined 
in the Office of the Regional Counsel, 
Southwest Region, Federal Aviation 
Administration, 4400 Blue Mound Road, 
Forth Worth, TX. 


FOR FURTHER INFORMATION CONTACT: 
Bruce C. Beard, Airspace and 
Procedures Branch, Department of 
Transportation, Federal Aviation 
Administration, Forth Worth, TX 76193- 
0530; telephone (817) 624-5561. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to : 
Airspace Docket No. 87-ASW-58.” The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Office of the 
Regional Counsel, 4400 Blue Mound 
Road, Forth Worth,-TX, both before and 
after the closing date for comments. A 
report summarizing each substantive 
public contact with FAA personnel 
concerned with this rulemaking will be 
filed in the docket. 
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Availability of NPRM’s 


Any person may obtain a copy of this 
notice of proposed rulemaking (NPRM) 
by submitting a request to the Manager, 
Airspace and Procedures Branch, 
Department of Transportation, Federal 
Aviation Administration, Forth Worth, 
TX 76193-0530. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM's should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.181 of the Federal 
Aviation Regulations (14 CFR Part 71) 
by amending the transition area located 
at Cherokee Village, AR. The Cherokee 
Village NDB is being relocated from on 
the airport to approximately 5 miles 
south of the airport. The relocation of 
the NDB is requiring the development of 
a new SIAP to the airport, thus 
necessitating this proposed amendment. 
The intended effect of this proposed 
amendment is to provide adequate 
controlled airspace for aircraft 
executing the new SIAP. Coincident 
with this action, the status of the airport 
will change from VFR to IFR. Section 
71.181 of Part.71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6c, dated January 2, 
1987. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore-—{1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule, when 
promulgated, will not have a significant 
impact on a substantial number of small 
entities under the criteria of the 
Regulatory Flexibility Act. 


List.of Subjects.in 14 CER Part 74 
Aviation sufety, transition areas 


The Proposed Amendment 
PART 71—[ AMENDED] 


Accordingly, pursuant ‘to the authority 
delegated to me, the FAA proposes ‘to 
amend Part 71-of the Federal Aviation 
Regulations (14 CFR Part’71) as follows: 


1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.181 [Amended] 

2. Section 71.181 is amended as 
follows: 
Cherokee Village, AR [Revised] 


That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the Cherokee Village Airport 


(latitude 36°15’55” N., longitude 91°33’45” W.). 


Issued in Forth Worth, TX, on March 22, 
1988. 


Larry L. Craig, 

Manager, Air Traffic Division, Southwest 
Region. 

[FR Doc. 88-7341 Filed 44-88; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 73 
[Airspace Docket No. 87-ANM-20] 


Proposed Establishment of Restricted 
Area R-2602; Colorado Springs, CO 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
establish Restricted Area R-2602 
located near Colorado Springs, CO. 
After reviewing their operational 
requirements the United States Air 
Force (USAF) has requested additional 
airspace to accommodate an automated 
remote tracking system satellite 
communications antenna. This antenna 
will pose a radiation hazard to aircraft 
in flight carrying electroexplosive 
devices. Therefore, it will be necessary 
to establish restricted airspace from the 
surface up to 1,000 feet above ground 
level (AGL) within one square mile of 
Falcon Air Force Station, Co. 

DATES: Comments must be received on 
or before May, 23, 1988. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Director, FAA, 
Northwest Mountain Region, Attention: 
Manager, Air Traffic Division, Docket 
No. 87-ANM-20, Federal Aviation 
Administration, 17900 Pacific Highway 
South, C-68966, Seattle, WA 98168. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal ‘holidays,’ between B30-aim.-and 
5:00:pum. The FAA Rules Docket is 
locatedin ‘the Office of ‘the ‘Chief 
Counsel, Room:916, 800 Independence 
Avenue, ‘SW., Washington, DiC. 

An informal :docket'may also be 
examined during normal business hours 
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at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 
Andrew B. Oltmanns, Airspace Branch 
(ATO-240), Airspace-Rules and 
Aeronautical Information Division, Air 
Traffic Operations Service, Federal 
Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone: (202) 
267-9254. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic and 
energy aspects of the proposal. Send 
comments on environmental and land 
use aspects to: Mr. Vince Castronovo, 
HQ AFSPACECOM/DEPYV, Peterson 
AFB, CO 80914, (303) 554-5187 or 
Autovon 692-5187. Communications 
should identify the airspace docket and 
be submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge recipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 87- 
ANM-20.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule. The proposal contained in this 
notice may be changed in the light of 
comments received. All comments 
submitted will be available for 
examination in the Rules Docket both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request'to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public Inquiry 
Center, APA-230, 800 Independence 
Avenue, SW., Washington, DC 20591, or 
by calling (202) 267-3484. 
Communications must identify the 
notice number of this NPRM. Persons 
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interested in being placed on a mailing 
list for future NPRM’s should also 
request a copy of Advisory Circular No. 
11-2 which describes the application 
procedure. 


The Proposal 


The FAA is considering an 
amendment to Part 73 of the Federal 
Aviation Regulations (14 CFR Part 73) to 
establish a new Restricted Area R-2602 
located near Colorado Springs, CO. 
After reviewing their operational 
requirements the USAF has requested 
additional airspace to accommodate an 
automated remote tracking system 
satellite communications antenna. This 
antenna will pose a radiation hazard to 
aircraft in flight carrying 
electroexplosive devices. Therefore, it 
will be necessary to establish restricted 
airspace from the surface up to 1,000 
feet AGL within one square mile of 
Falcon Air Force Station, CO. Section 
73.26 of Part 73 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6D dated January 4, 
1988. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore (1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 73 
Aviation Safety, Restricted Areas. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend Part 
73 of the Federal Aviation Regulations 
(14 CFR Part 73) as follows: 


PART 73—SPECIAL USE AIRSPACE 


1. The authority citation for Part 73 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a) 1354(a), 1510, 
1522; Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§73.2 [Amended] 
2. § 73.26 is amended as follows: 


R-2602 Colorado Springs, CO [New] 
Boundaries. Beginning at lat. 38°48’35" N., 
long. 104°32'03” W.; to lat. 38°48'35” N., long. 
104°30'57” W.; to lat. 38°47'43” N., long. 
104°32'02” W.; to lat. 38°47'43” N., long. 
104°30'56” W. 
Designated altitudes. Surface to 1,000 feet 
AGL. 
Time of designation. Continuous. 
Controlling agency. FAA, Denver ARTCC. 
Using agency. USAF, Air Force Space 
Command, 2nd Space Wing, Falcon 
Air Force Station, CO. 
Issued in Washington, DC, on March 29, _ 
1988. 
Shelomo Wugalter, 
Acting Manager, Airspace-Rules and 
Aeronautical Information. 
[FR Doc. 88-7339 Filed 44-88; 8:45 am] 


BILLING CODE 4910-13-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Part 1 

[LR-29-88] 


Automatic Extension ot Time To File 
Partnership Return of Income and 
Trust Income Tax Return 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations. 


SumMMARY: In the Rules and Regulations 


portion of this issue of the Federal 
Register, the Internal Revenue Service is 
issuing temporary regulations relating to 
the automatic extension of time to file 
partnership returns of income and trust 
income tax returns. The text of those 
temporary regulations also serves as the 
comment document for this proposed 
rulemaking. 

DATES: The regulations contained in this 
document are proposed to be effective 
for partnership and trust returns 
required to be filed for taxable years 
beginning after December 31, 1986. 
Written comments and requests for a 
public hearing must be delivered or 
mailed by June 6, 1988. 

ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue, Attention: CC:LR:T 
(LR-29-88), Washington, DC 20224. 

FOR FURTHER INFORMATION CONTACT: 
Katherine Lee Wambsgans, Legislation 
and Regulations Division, Office of 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, DC 20224 (Attention: 


11103 


CC:LR:T) (202-556-3288, not a toll-free 
call). 


SUPPLEMENTARY INFORMATION: . 
Background 


The temporary regulations 
(designated by a “T” following the 
section citation) in the Rules and 
Regulations portion of this issue of the 
Federal Register amend Part 1 of Title 26 
of the Code of Federal Regulations. 
These amendments reflect the 
provisions of section 6081(a) of the 
Internal Revenue Code of 1986. For the 
text of the temporary regulations, see FR 
Doc. (T.D. 8190) published in the Rules 
and Regulations portion of this issue of 
the Federal Register. The preamble of 
the temporary regulations contains a 
discussion of the regulations. The final 
regulations, which this document 
proposes to base on the temporary 
regulations, would amend Part 1 of Title 
26 of the Code of Federal Regulations. 


Special Analyses 

The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291. 
Accordingly, a Regulatory Impact 
Analysis is not required. Although this 
document is a notice of proposed 
rulemaking that solicits public 
comments, the Internal Revenue Service 
has concluded that the proposed 
regulations are interpretative and that 
the notice and public procedure 
requirements of 5 U.S.C. 553 do not 
apply. Accordingly, a regulatory 
flexibility analysis is not required under 
the Regulatory Flexibility Act (5 U.S.C. 
Chapter 6). 

The collection of information 
requirements contained in this notice of 
proposed rulemaking have been 
submitted to the Office of Management 
and Budget (OMB) for review under 
section 3504(h) of the Paperwork 
Reduction Act. Comments on the 
requirements should be sent to the 
Office of Information and Regulatory 
Affairs of OMB, Attention: Desk Officer 
for Internal Revenue Service, New 
Executive Office Building, Washington, 
DC 20503. The Internal Revenue Service 
requests that persons submitting 
comments on these requirements to 
OMB also send copies of those 
comments to the Service. 

Comments and Requests for a Public 
Hearing 


Before these proposed regulations are 
adopted, consideration will be given to 
any written comments that are 
submitted (preferably eight copies) to 
the Commissioner of Internal Revenue. 
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All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who submitted comments. If a 
public hearing is held, notice of the time 
and place will be published in the 
Federal Register. 


Drafting Information 


The principal author of these 
proposed regulations is Katherine Lee 
Wambsgans, Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service. 
However, personnel from other offices 
of the Internal Revenue Service and 
Treasury Department participated in 
developing the regulations on matters of 
both substance and style. 


List of Subjects in 26 CFR 1.6001-1— 
1.6109-2 


Income taxes, Administration and 
procedure, Filing requirements. 
Lawrence B. Gibbs, 

Commissioner of Internal Revenue. 
[FR Doc. 88-7393 Filed 3-31-88; 2:08 pm] 
BILLING CODE 4830-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 761 and 796 
[OPTS 2900; FRL-3360-5] 


Polychlorinated Biphenyls and 
Chemical Fate Testing Guidelines; 
Proposed Revisions of incorporations 
by Reference 


AGENCY: Environmantal Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: The Environmental Protection 
Agency (EPA) has incorporated by 
reference certain American Society for 
Testing and Materials (ASTM) test 
methods in the Polychlorinated 
Biphenyls (PCB) regulations, 40 CFR Part 
761, and in the Chemical Fate Testing 
Guidelines, 40 CFR Part 796. Several of 
the incorporated test methods have been 
revised by ASTM. Those test methods 
are listed below in SUPPLEMENTARY 
INFORMATION. EPA is proposing that the 
revised test methods be used to meet the 
testing requirements found in 40 CFR 
Parts 761 and 796. 

DATE: Comments on the proposed 
revised incorporations by reference 
must be submitted by May 5, 1988. 
ADDRESS: Send comments, preferably in 
triplicate, to: TSCA Document 
Processing Center (TS-790), Rm. L-100, 
Office of Toxic Substances, 


Environmental Protection Agency, 401 M 
Street., SW., Washington, DC 20460. 

Comments should include the docket 
control number “OPTS 29000”. 
Comments on this proposed rule will be 
available for review and copying from 8 
a.m. to 4-p.m., Monday through Friday, 
except legal holidays, in Rm. NE-G004, 
at the address above. 


FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Acting Director, TSCA 
Assistance Office (TS-799), Office of 
Toxic Substances, Environmental 
Protection Agency, Rm. E-543, 401 M 
Street., SW., Washington, DC 20460, 
Telephone: 202-554-1404. 
SUPPLEMENTARY INFORMATION: Several 
ASTM test methods which are 
incorporated by reference in 40 CFR 
Parts 761 and 796 have been revised by 
ASTM. EPA invites comments on the 
revised test methods. The designations 
of the old test methods, and the 
designations of the new, revised test 
methods are set forth below. Copies of 
the revised test methods may be 
obtained from the OPTS Reading Room, 
in Room NE-G004, at the address given 


above. 


The new designation of the revised 
test methods and the equivalent old 
designations are as follows: 


ASTM D 93-80. 
ASTM D 240-76 
(Reapproved 1980). 
ASTM D 923-81. 
ASTM D 2185-80. 
ASTM D 2879-75 
(Reapproved 1980). 
ASTM D 3178-73 
(Reapproved 1979). 


ASTM D 93-85 
ASTM D 240-87 


ASTM D 923-86 
ASTM D 2156-85. 
ASTM D 2879-86 


ASTM D 3178-86 


A. Executive Order 12291 


Under E.O. 12291, issued February 17, 
1981, EPA must judge whether a rule is a 
major rule and, therefore, subject to the 
requirement that a Regulatory Impact 
Analysis be prepared. EPA has 
determined that this proposed rule is not 
a major rule, as that term is defined in 
section 1(b) of E.O. 12291. Therefore, 
EPA has not prepared been submitted to 
OMB for review. 


B. Regulatory Flexibility Act 


Under section 605(b) of the Regulatory 
Flexibility Act the Administrator may 
certify that a rule will not, if 
promulgated, have a significant impact 
on a substantial number of small 
entities, and therefore, does not require 
a regulatory flexibility analysis. This 
document proposes only to update 
certain American Society for Testing 
and Materials (ASTM) test methods, 
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which are incorporated by reference in 
the PCB regulations and in the Chemical 
Fate Test Guidelines, to the current 
ASTM test methods. Since no negative 
economic impact would be expected 
upon any business entity from the 
promulgation of this proposed rule, EPA * 
certifies that this proposed rule will not 
have a significant economic impact on 
small entities. 


C. Paperwork Reduction Act 


EPA has determined that the 
Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seg., does not apply to 
this proposed rule since no information 
collection and recordkeeping are 
involved. 


List of Subjects in 40 CFR Parts 761 and 
796 


Environmental protection, Chemicals, 
Hazardous substances, Health, Labeling, 
Laboratories, Polychlorinated biphenlys, 
Reporting and recordkeeping 
requirements, Incorporation by 
reference. 


Dated March 16, 1988. 

Charles L. Elkins, 

Director, Office of Toxic Substances. 
Therefore, it is proposed to amend 40 


CFR, Chapter I as follows: 
PART 761—[ AMENDED] 


1. In Part 761: 

a. The authority citation for Part 761 
continues to read as follows: 

Authority: 15 U.S.C. 2605, 2607, and 2611; 
Subpart G also issued under 15 U.S.C. 2614 
and 2616. 


§ 761.19 [Amended] 


b. In § 761.19, paragraph (b), the 
entries “ASTM D 93-80”, “ASTM D 240- 
76 (Reapproved 1980)”, “ASTM D 923- 
81”, “ASTM D 2158-80", and “ASTM D 
3178-73 (Reapproved 1979)", are revised 
to read “ASTM D 93-85”, “ASTM D 240- 
87", ASTM D 923-86”, “ASTM D 2158- 
85”, and “ASTM 3178-84”, respectively. 


§ 761.60 [Amended] 


c. In § 761.60 the following changes 
are made: 

i. In paragraph (a)(3)(iii)(B)(6), the 
references “ASTM D 93-80", “ASTM D 
240-76 (reapproved 1980)”, “ASTM D 
2158-80" and “ASTM D 3178-73 
(reapproved 1979)", are revised to read 
“ASTM D 93-85”, “ASTM 240-87”, 
“ASTM D 2158-85", and “ASTM D 3178- 
84”, respectively. 

ii. In paragraph (g)(1)(ii), the phrase 
“American Society of Testing and 
Materials method D-923" is revised to 
read “ASTM D 923-86”. 
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iii. In paragraph (g)(2)(ii), the phrase 
“American Society of Testing and 
Materials method D 923-81”, is revised 
to read “ASTM D 923-86”. 


§ 761.75 [Amended] 

d. In § 761.75, paragraph (b)(8)(iii), the 
entry “ASTM Standard D 93-80", is 
revised to read “ASTM D 93-85”. 


PART 796—[ AMENDED] 


2. In Part 976: 
a. The authority citation for Part 796 
continues to read as follows: 


Authority: 15 U.S.C. 2603. 


§ 796.1950 [Amended] 

b. In § 796.1950, paragraph (b)(2)(i), 
the entry “ASTM Method D 2879-75 
(Reapproved 1980)”, and the entry 
“ASTM D 2879-75 (Reapproved 1980)" 
are revised to read “ASTM D 2879-86”, 
each time it appears. 

[FR Doc. 88-7374 Filed 44-88; 8:45 am] 
BILLING CODE 6560-50-M 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 571 
[Docket No. 1-21; Notice 7] 
FMVSS 114, Theft Protection 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: NHTSA continues to receive 
complaints of accidents, property 
damage, personal injury, and fatalities 
that apparently result from drivers of 
manual and automatic transmission 
vehicles inadvertently locking their 
steering columns while driving. The 
agency has also received complaints 
and petitions for rulemaking in response 
to accidents and injuries resulting from 
the rolling away of automatic 
transmission vehicles whose gear shift 
lever is inadvertently moved while the 
vehicles are parked on slanted surfaces 
with the engine off. 

The inadvertent locking problem 
seems to arise from the design of the 
steering column locks that some 
manufacturers use to comply with 
Standard No. 114. Standard No. 114, 
Theft Protection, currently requires that 
each vehicle subject to the Standard 
have a key-locking system that prevents 
steering (e.g., a steering column lock) 
and/or forward self-mobility of the 
vehicle (e.g., a transmission gear shift 
lever lock) whenever the key is 


removed. In response to this problem, 
NHTSA proposes to establish a locking 
sequence for automatic transmission 
vehicles that would require a vehicle's 
engine be off and the transmission in 
park before the driver can lock the 
steering column. For manual 
transmission vehicles, the steering 
column lock could be engaged only after 
the ignition key has deactivated the 
engine, and the operator has performed 
an additional manual action other than 
using the ignition key. 

The Standard does not currently 
address the kind of problem that gives 
rise to inadvertent gear shifting in 
automatic transmission vehicles. To 
address this problem, the agency 
proposes to require gear shift locks on 
those vehicles. 

DATE: Comments must be received on or 
before May 20, 1988. If adopted, the 
agency intends to make this amendment 
effective two years after the date on 
which the final rule is published in the 
Federal Register. 

ADDRESS: Comments should refer to 
Docket No. 1~21; Notice 7, and be 
submitted to Docket Section, Room 5109, 
NHTSA, 400 Seventh Street SW., 
Washington, DC 20590. The Docket 


Section is open on weekdays from 8 a.m. 


to 4 p.m. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth Rutland, Office of Vehicle 
Safety Standards, NRM-11, NHTSA, 400 
Seventh Street SW., Washington, DC 
20590 (202-366-5267). 

SUPPLEMENTARY INFORMATION: 


Background 


1, Inadvertent steering column lock- 
up. Section $4.2(b) of Standard 114 
requires that each vehicle subject to the 
Standard have a key-locking system 
preventing steering and/or forward self- 
mobility of the vehicle whenever the key 
is removed. In 1968, when FMVSS 114 
was adopted, the stated purpose was to 
“reduce the incidence of accidents 
resulting from unauthorized (motor 
vehicle) use.” 33 FR 6471, April 27, 1968. 
NHTSA based this goal on evidence 
showing that: “Cars operated by 
unauthorized persons are far more likely 
to cause unreasonable risk of accident, 
personal injury and death than those 
which are driven by authorized 
individuals.” Neither the Standard nor 
the language in the preamble to it states 
any other goal. 

In 1980, the agency issued a final rule 
amending FMVSS 114 to prevent a 
driver from inadvertently locking the 
steering column of a moving vehicle by 
removing the ignition key or shutting off 
the engine. 45 FR 85450, December 29, 
1980. The agency later rescinded this 
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amendment after studying the question 
further in response to petitions for 
reconsideration. NHTSA decided that 
while this kind of inadvertent activation 
was a Safety problem in certain 
vehicles, the problem did not then 
warrant requiring additional steps to 
reduce the possibility of inadvertent 
lock-up. The agency stated that it would 
continue to monitor complaints on the 
subject, and initiate rulemaking should 
new data warrant it. At the same time, 
the agency encouraged manufacturers 
voluntarily to install ignition key locking 
systems that provide improved 
protection against inadvertent lock-up 
on their vehicles. 46 FR 32251, 32253, 
June 22, 1981. 

Since that time, NHTSA has received 
several complaints of accidents, 
fatalities, personal injury, and property 
damage resulting from inadvertent 
steering column lock-up. The cause of 
the lock-ups most frequently is an 
occupant’s removing the key from the 
vehicle ignition while the vehicle is 
moving. Such key removal may be the 
result of “horseplay” within the vehicle, 
inadvertent removal by the driver (e.g., 
under “panic” conditions), or through 
the action of unrestrained children in 
the front seat. Regardless of the cause, 
removal of the key can have disastrous 
effects, and should be guarded against 
with certainty. 

The problem applies both to 
automatic and manual transmission 
vehicles. Some ignition locking switches 
are so configured that removing the 
key—with no further action—locks the 
steering column, (and consequently the 
wheels), in the direction the driver last 
turned. Thus, the driver can lose control 
of vehicle steering. 

To obtain further information about 
the incidence of inadvertent steering 
column lock-up, the agency examined its 
consumer complaint files. Through the 
Auto Safety Hotline maintained by 
NHTSA’s Office of Defects Investigation 
(ODI), the agency collects consumer 
complaints connected with alleged 
motor vehicle defects or with failure to 
observe a safety standard. NHTSA 
searched this complaint file to 
determine the universe of accidents, 
injury, damage, and fatalities where the 
component and fault apparently 
matched those involved in inadvertent 
steering column lock-up. In searching 
the ODI complaint file for such 
incidents, NHTSA used “steering 
column locking device” as the 
component value. NHTSA found a 
relatively low level, but continuing 
series of complaints of accident and 
injury arising from inadvertent steering 
lock-up. 


BEST COPY AVAILABLE 
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The inadvertent locking problem 
seems to arise from the design of the 
steering column locks that some 
manufacturers have used and continue 
to use in complying with the first option 
in paragraph $4.2(b) of FMVSS 114. That 
paragraph currently requires that each 
vehicle subject to the Standard have a 
key-locking system that prevents 
steering and/or forward self-mobility of 
the vehicle whenever the key is 
removed. Steering column lock designs 
used by the vehicle manufacturers vary. 
To remove the ignition key and lock the 
column, some designs make it necessary 
for a person first to perform two 
different actions which are difficult or 
impossible to perform simultaneously. 
This process reduces the prospect that 
the driver or other vehicle occupant will 
remove the ignition key inadvertently. 
With other designs, removing the 
ignition key requires a single operation 
and increases the possibility that 
someone could remove the key and 
accidentally lock-up the steering column 
while the vehicle is moving. 

2. Inadvertent Gear Shifting. NHTSA 
has also received letters complaining of 
serious injuries and fatalities regarding 
a second problem: the inadvertent 
shifting of gears in a vehicle parked on a 
slanted surface. This problem involves 
automatic transmission vehicles and 
often results from children inadvertently 
moving the gear shift level from “park” 
to “neutral” in a stationary vehicle with 
the ignition turned off. The vehicle then 
rolls away. Most of the inadvertent gear 
shift accidents involve property damage 
only. However, there have been several 
reports of recent cases resulting in 
serious or fatal injuries. In these cases, a 
child inside the vehicle inadvertently 
moved the gear shift level, and the 
vehicle rolled out of control injuring or 
killing a child inside or outside the 
vehicle. 

To determine the extent of accidents 
related to inadvertent gear shift 
movement, the agency searched its ODI 
complaint file using “transmission” as 
the component in its search, and “jump- 
out-of-gear” as the fault value. NHTSA 
decided that a retrieved case was 
relevant if the complaint write-up 
indicated that the vehicle was in “park” 
with either the ignition off, the key 
removed, or both. Using these criteria, 
the agency found a number of 
complaints that appeared to be relevant. 
The relevant cases involved automatic 
transmission vehicles of a variety of 
makes and models, where an accident 
resulted in property damage or injury. 

Although Standard 114 does not 
address the problem of inadvertent gear 
shifting, some manufacturers have 


overcome this potential problem by 
using a type of gear shift lever lock. 
Typically, these gear shift lock designs 
have two critical elements. First, for 
automatic transmission vehicles, they 
require that the gear shift level be in 
“park” before a person can remove the 
ignition key, and prevent moving the 
gear lever from “park” to another 
position once the key is removed. For 
manual transmissions, these designs 
require that the gear shift lever be in 
“reverse” before a person can remove 
the ignition key. These transmission 
locking system designs can decrease 
inadvertent gear shifting accidents. 


Proposals 


In response to these problems, 
NHTSA is proposing to amend Standard 
114. The proposal would require a gear 
shift lever lock on automatic 
transmission vehicles. (The current 
Standard allows a steering column lock, 
a gear shift lever lock, or both.) The 
proposal would also require a locking 
sequence that the agency tentatively 
believes would make inadvertent 
locking of a steering column less likely 
in both automatic and manual 
transmission vehicles. Neither 
amendment is intended to affect the 


theft deterrent purposes of Standard 114. 


A proposed new paragraph S4.2 
would continue to require that all 
vehicles, regardless of transmission 
type, have an ignition key-locking 
system that would prevent normal 
activation of the vehicle’s engine or 
other main source of motive power 
whenever the key is removed. That 
paragraph would also require that 
vehicles with an automatic transmission 
have a key-locking system with a 
locking sequence that would prevent (1) 
shifting the transmission after the key 
has been removed; and (2) locking the 
gear shift or steering column while the 
vehicle is in motion. 

If a vehicle is equipped with an 
automatic transmission, a manufacturer 
would have to meet the proposed new 
requirements by installing a locking 
system which does not permit removing 
the ignition key until the gear shift level 
is in “park.” Before the ignition key 
could be removed, it would have to 
engage a gear shift lever lock, but only 
after the transmission has been placed 
in “park,” and the vehicle’s engine has 
been deactivated. However, if a 
manufacturer were to install a steering 
column lock along with the gear shift 
lever lock in a vehicle with an automatic 
transmission, the revised Standard 
would address the problem of 
inadvertent steering column lock-up by 
further requiring the steering column 
lock to engage only after the driver 
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places the transmission in “park” and 
deactivates the engine. 

A manual transmission vehicle 
equipped with a steering column lock 
would be subject to the requirement 
under amended paragraph $4.2 which 
states that the steering column lock 
could not be engaged until both the 
ignition key has deactivated the engine, 
and the operator has performed an 
additional manual action (such as 
operating a button release or other 
manually activated device) which does 
not rely on use of the ignition key. The 
agency believes that this requirement 
would reduce the possibility of 
inadvertently activating the steering 
column locking mechanism. 

It is well-established that the 
proposed steering column locks for 
automatic transmission vhicles are 
practicable because several 
manufacturers currently install such 
locks. Gear shift locking systems for 
manual and automatic transmission 
vehicles are also practicable since they 
are currently installed on such vehicles. 
Each of the three largest domestic motor 
vehicle manufacturers has at least one 
automatic transmission configuration 
with a gear shift lock. General Motors 
provides, as standard equipment, a gear 
shift lever that locks in “park” on both 
column and console mounted gear 
levers. Chrysler and Ford also provide 
such locks on all column mounted gear 
shift levers. The agency has not 
surveyed gear shift mounting 
configurations on foreign-made motor 
vehicles, but notes that a recent model 
of the Saab 900 provided, as standard 
equipment, a console-mounted gear shift 
lever with a lock mechanism. 

The agency notes that a few 
manufacturers (e.g., Saab and General 
Motors) have installed gear shift lever 
locks on manual transmission vehicles, 
and seeks comment on whether these 
vehicles, like automatic transmission 
vehicles, should be subject to the 
proposed revisions to Standard 114 
requiring a gear shift lever lock. More 
specifically, the agency solicits comment 
and data regarding the safety need for 
subjecting manual transmission vehicles 
to the kind of revisions NHTSA 
proposes in this notice, and what the 
costs of reconfiguring these vehicles 
would be. 


Issues for Comment 


The agency is interested in receiving 
comments that focus on a number of 
issues. The first is whether inadvertent 
gear shift poses a significant safety 
problem for vehicles equipped with a 
manual transmission. It the comments 
and other available information indicate 
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such a problem does exist, NHTSA may 
modify the Standard further to eddress 
that in any final rule resulting from this 
notice. The agency's approach would be 
similar to the one reflected in this notice 
for automatic transmissions. NHTSA 
also welcomes further information on 
the incidence of inadvertent gear shift in 
automatic transmission vehicles. - 

Second and similarly, the agency 
requests comment on the incidence of 
inadvertent steering column lock-up as a 
safety problem. NHTSA’s review of 
accident data in its ODI file reveals that 
inadvertent steering column lock-up has 
been a causal element in some “loss of 
control” accidents. The agency believes 
that the amendment it proposes today 
would reduce the incidence o}'a driver's 
losing control due to inadvertent 
steering column lock-up. 

Third, the agency seeks additional 
information on the likely costs of the 
proposed revision. Based on 1986 sales 
volumes, for vehicles equipped with an 
automatic transmission, NHTSA 
estimates that the proposed changes 
would affect 3.3 million cars and light 
trucks, and that the consumer cost 
would be about $6.25 per vehicle, 
attributable primarily to adding a gear 
shift lever locking mechanism to 
vehicles with a console-mounted 
automatic transmission. However, 
manufacturers may realize cost savings 
of about $2.50 per vehicle if they elect to 
delete the steering column locks from all 
11.2 million vehicles with an automatic 
transmission. Thus, if the annual cost of 
providing gear shift lever locks would be 
$20.6 million, and an annual cost savings 
of $28 million could be realized by 
eliminating steering locks on automatic 
transmission vehicles, then the net 
impact of this proposal for vehicles with 
an automatic transmission would be 
savings of $7.4 million annually. 

For vehicles equipped with a manual 
transmission, NHTSA estimates that the 
proposed changes would affect 1.5 
million cars and light trucks, and that 
the consumer cost would be about $2.50 
per vehicle, or a total annual cost of 
$3.75 million. 

Additional data that would help the 
agency develop more particularized cost 
estimates would be especially useful. 
Therefore, the agency requests that 
vehicle manufacturers submit the 
following kinds of information: 

1. By make and model, the number of 
1987 model year vehicles that were 
produced with; 

(a) Column-mounted automatic 
transmission shift levers, 

(b) Console and other non-column- 
mounted automatic transmission shift 
levers, 


(c) Column-mounted manual 
transmission shift levers, and 

(d) Console and other non-column- 
mounted manual transmission shift 
levers. 

2. The types of column and gear shift 
lever locking systems manufacturers 
currently use on each of the above four 
systems; the degree to which these 
locking systems meet the proposed 
requirements); and the technology, cost, 
and lead-time necessary to bring each 
non-complying system into compliance 
with the proposed requirements. 

Fourth and finally, these proposed 
revisions reflect the agency's current 
belief that it is appropriate to address 
both the problems of inadvertent gear 
shifting and steering column lock-up in 
this manner. On the other hand, industry 
and the public may have ideas on 
alternate approaches that focus on the 
concerns raised in this NPRM, and still 
maintain the Standard’s current 
purpose. For example, NHTSA 
considered an option that would require 
a parking brake lock, but rejected that 
option because of possible malfunction 
in icy conditions. Therefore, the agency 
requests comments on whether there are 
any types of technology that may be 
available to address the problems of 
inadvertent gear shifting and steering 
column lock-up at lesser costs than this 
proposed solution, without derogating 
the theft deterrent aspect of the 
Standard. The agency is interested in 
receiving whatever general observations 
commenters may have concerning the 
interaction of various technologies 
incorporated to address the inadvertent 
gear shift and lock-up problems, with 
those technologies intended to maintain 
theft deterrence. The agency also 
solicits comments on whether the 
proposed standard provides sufficient 
design flexibility to permit the 
installation of any technology that 
would achieve the same safety 
purposes. 

Interested persons are invited to 
submit comments on the proposal. The 
agency requests (but does not require) 
that each commenter submit 10 copies of 
its comments. Under Department 
regulations, a comment must not exceed 
15 pages. (49 CFR 553.21). This limitation 
is intended to encourage commenters to 
detail their primary arguments in a 
concise fashion. Necessary attachments 
may be appended to these submissions 
without regard to the 15-page limit. 

If a commenter wishes to submit 
certain information under a claim of 
confidentiality, three copies of the 
complete submission, including 
purportedly confidential business 
information, should be submitted to the 
Chief Counsel, NHTSA, at the street 
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address given above, and seven copies 
from which the purportedly confidential 
information has been deleted should be 
submitted to the Docket Section. A 
request for confidentiality should be 
accompanied by a cover letter setting 
forth the information specified in the 
agency's confidential business 
information regulation 49 CFR Part 512. 

All comments received before the 
close of business on the comment 
closing date indicated above for the 
proposal will be considered, and will be 
avaialable for examination in the docket 
at the above address both before and 
after that date. To the extent possible, 
comments filed after the closing date 
will also be considered. Comments 
received too late for consideration in 
regard to any final rule will be 
considered as suggestions for further 
rulemaking action. Comments on the 
proposal will be available for inspection 
in the docket. NHTSA will continue to 
file relevant information as it becomes 
available in the docket after the closing 
date, and recommends that interested 
persons continue to examine the docket 
for new material. 

Those persons desiring to be notified 
upon receipt of their comments in the 
rules docket should enclose a self- 
addressed, stamped postcard in the 
envelope with their comments. Upon 
receiving the comments, the docket 
supervisor will return the postcard by 
mail. 


Impact Assessments 
A. Cost Impacts 


The agency has considered the costs 
and other impacts of this proposal and 
determined that the proposal is neither 
major within the meaning of Executive 
Order 12291 nor significant within the 
meaning of the Department of 
Transportation's regulatory policies and 
procedures. The agency has placed in 
the public docket a Preliminary 
Regulatory Evaluation assessing the 
costs and benefits of this proposed rule. 


B. Small Business Impacts 


NHTSA has considered the effects of 
this action under the Regulatory 
Flexibility Act. If adopted, this 
regulation would affect only motor 
vehicle manufacturers and their 
suppliers. The agency believes that few, 
if any, of those manufacturers would 
qualify as small entities. Further, any 
shift away from the use of a particular 
locking device (e.g., steering column 
locks) will be offset by the need for a 
replacement locking device (e.g., gear 
shift lever locks.) Thus, a supplier of 
locking devices would experience a 
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continuing demand for these products. 
Other small businesses. small 
organizations, and small governmental 
units would be affected only as 
purchasers of motor vehicles. As 
explained above, this proposal is not 
anticipated to result in any significant 
price increases for motor vehicles. Given 
the preceding facts, I certify that this 
rule would not have a significant 
economic impact on a substantial 
number of small entities. Therefore, the 
agency has not prepared an initial 
regulatory flexibility analysis. 


C. Environmental Impacts 


As the National Environmental Policy 
Act of 1969 requires, NHTSA has 
considered the environmental impact of 
this proposal, and determined that this 
proposal would not be a major Federal 
action significantly affecting the quality 
of the human environment. 


List of Subjects in 49 CFR Part 571 


Imports, Motor vehicle safety, Motor 
vehicles, Rubber and rubber products, 
Tires. 

In consideration of the foregoing, it is 
proposed that 49 CFR § 571.114 be 
amended as follows: 

1. The authority citation for Part 571 
would continue to read as follows: 

Authority: 15 U.S.C. 1392, 1401, 1403, 1407; 
delegation of authority at 49 CFR 1.50. 
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2. The title of § 571.114 would be 
revised to read as follows: 


§ 571.114 Standard No. 114; Protection 
from theft and from inadvertent —. 
of vehicle power train systems. 

3. S1 would be revised to read as 
follows: 

S1. Purpose of Scope. To reduce the 
risk of accidents resulting from 
unauthorized operation of a vehicle or 
from the inadvertent operation of 
certain vehicle systems, this standard 
sets forth requirements to decrease the 
prospect of motor vehicle theft, 
inadvertent gear shifting, and 
inadvertent steering column lock-up. 

4. $4.2 would be revised to read as 
follows: 

$4.2(a) Each vehicle subject to this 
standard shall have an ignition key- 
locking system. Whenever the key is 
removed, the system shall prevent 
normal activation of the vehicle’s engine 
or other main source of motive power. 

(b) In the case of a vehicle with an 
automatic transmission— 

(1) The ignition key-locking system 
shall also prevent shifting the 
transmission whenever the key is 
removed. 

(2) The ignition key-locking system 
shall not permit removal of the key 
except when the transmission is locked 
in “park.” 
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(3) If the vehicle has a steering column 
lock that lock shall be engageable only 
when the transmission is in “park,” and 
the ignition key has deactivated the 
vehicle’s engine or other main source of 
motive power. 

(c) In the case of a vehicle with a 
manual transmission— 

(1) The ignition key-locking system 
shall also prevent steering, or forward 
self-mobility, or both. 

(2) If the vehicle has a steering column 
lock, that lock shall be engageable only 
when: 

(A) The ignition key has deactivated 
the vehicle’s engine or other main 
source of motive power; and 

(B) The operator has performed an 
additional manual action involving a 
device other than the ignition key. 

5. $4.3 would be revised to read as 
follows: 

$4.3 The prime means for deactivating 
the vehicle’s engine or other main 
source of motive power shall not 
activate the deterrent required by S4.2 
(b)(1) or (c)(1) or specified by $4.2(b)(3). 

Issued on: March 30, 1988. 

Barry Felrice, 

Associate Administrator for Rulemaking. 
[FR Doc. 88-7396 Filed 44-88; 8:45 am] 
BILLING CODE 4910-59-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, Committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ADVISORY COUNCIL ON HISTORIC 
PRESERVATION 


Meeting 


AGENCY: Advisory Council on Historic 
Preservation. 
ACTION: Notice of meeting. 


summary: Notice is hereby given that 


the Advisory Council on Historic 
Preservation will meet on Monday, April 
18, 1988. The meeting will be held in 
Room M039 at the Old Post Office, 1100 
Pennsylvania Ave., NW., Washington, 
DC, beginning at 9:00 a.m. 

The Council was established by the 
National Historic Preservation Act of 
1966 (16 U.S.C. 470) to advise the 
President and the Congress on matters 
relating to historic preservation and to 
comment upon Federal, federally 
assisted, and federally licensed 
undertakings having an effect upon 
properties listed in or eligible for 
inclusion in the National Register of 
Historic Places: The Council's members 
are the Architect of the Capitol; the 
Secretaries of the Interior, Agriculture, 
Housing and Urban Development, 
Treasury, and Transportation; the 
Director, Office of Administration; the 
Chairman of the National Trust for 
Historic Preservation; the Chairman of 
the National Conference of State 
Historic Preservation Officers; a 
Governor, a Mayor; and eight non- 
Federal members appointed by the 
President. 

The agenda for the meeting includes 
the following: 

I. Chairman's Report 

II. Executive Director's Report 
III. Task Force Reports 

IV. Section 106 Cases 

V. Legislation 

VI. New Business 

VII. Adjourn 

Note: The meetings of the Council are 
open to the public. If you need special 
accommodations due to a disability, 
please contact the Advisory Council on 


Historic Preservation, 1100 Pennsylvania 
Ave., NW., Room 809, Washington, DC, 
202-786-0503 at least seven (7) days 
prior to the meeting. 


FOR FURTHER INFORMATION CONTACT: 
Additional information concerning the 
meeting is available from the Executive 
Director, Advisory Council on Historic 
Preservation, 1100 Pennsylvania Ave. 
NW., #809, Washington, DC 20004. 


Robert D. Bush, 

Executive Director. 

Date: March 30, 1988. 

[FR Doc. 88-7355 Filed 44-88; 8:45 am] 
BILLING CODE 4310-10-M 


ARMS CONTROL AND DISARMAMENT 
AGENCY 


The President’s General Advisory 
Committee on Arms Control and 
Disarmament; Closed Meeting 


In accordance with the Federal 
Advisory Committee Act, as amended. 
the U.S. Arms Control and Disarmament 
Agency announces the following 
Presidential Committee meeting: 


Name: General Advisory Committee on 
Arms Control and Disarmament. 

Date: April 20, 1988. 

Time: 8:30 am. 

Place: State Department Building, 
Washington, DC. 

Type of Meeting: Closed. 

Contact: Colonel William C. Golbitz, 
General Advisory Committee on Arms 
Control and Disarmament, Room 5927, 
Washington, DC 20451, (202)-647--5178. 

Purpose of Advisory U.S. Committee: To 
advise the Director of the Arms Control] and 
Disarmament Agency on arms control and 
disarmament policy and activities, and from 
time to time to advise the President and the 
Secretary of State respecting matters 
affecting arms control, disarmament, and 
world peace. 

Agenda: The Committee will review 
specific arms control and related treaty 
issues; an Executive session will be held. 

Reason for Closing: The GAC members 
will be reviewing and discussing matters 
specifically required by Executive Order to 
be kept secret in the interest of national 
defense and foreign policy. 

Authority to Close Meeting: The closing of 
this meeting is in accordance with a 
determination by the Director of the Arms 
Control and Disarmament Agency dated 
March 28, 1988, made pursuant to the 
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prov s1_ns vi seciion 10(d) of the Federal 
Advisory Committee Act as amended. 
William J. Montgomery, 

Committee Management Officer. 

[FR Doc. 88-7317 Filed 44-88; 8:45 am] 
BILLING CODE 6820-32-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 


Semiconductor Technical Advisory 
Committee; Partially Closed Meeting 


A meeting of the Semiconductor 
Technical Advisory Committee will be 
held April 20, 1988, at 9:30 a.m., in the 
Herbert C. Hoover Building, Room B- 
841, 14th Street & Constitution Avenue 
NW., Washington, DC. The Committee 
advises the Office of Technology & 
Policy Analysis with respect to technical 
questions which affect the level of 
export controls applicable to 
semiconductors and related equipment 
or technology. 


AGENDA 
General Session 


1. Opening Remarks by the Chairman. 

2. Introduction of Members and 
Visitors. 

3. Presentation of Papers or Comments 
by the Public. 

4. Presentation on Automatic Test 
Equipment by Semiconductor Equipment 
Manufacturing Industries (SEMI). 


Executive Session 


5. Discussion of matters properly 
classified under Executive Order 12356, 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on January 10, 1988, 
pursuant to section 10(d) of the Federal 
Advisory Committee Act, as amended, 
that the series of meetings or portions of 
meetings of the Committee and of any 
Subcommittees thereof, dealing with the 
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classified materials listed in. 5-U.S.€. 
552b(c)(1) shall be exempt from the 
provisions relating to public meetings 
found in section 10 (a){1) and (a)(3), of 
the Federal Advisory Committee Act. 
The remaining series of meetings or 
portions thereof will be open to the 
public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying:in the Central 
Reference and Records: Inspection 
Facility, Room 6628,.U.S. Department. of 
Commerce, Washington, DC. For further 
information or copies of the minutes, 
contact Ruth D. Fitts, 202-377-4959. 


Date: March 31, 1988. 
Betty A. Ferrell, 


Acting Director, Teehnical.Support Staff, 
Office of Technology & Policy Analysis. 


[FR Doc. 88-7426 Filed 44-88; 8:45am] 
BILLING CODE 3510-DT-M 





National Oceanic and: Atmospheric 
Administration 


South Atlantic Fishery Management 
Council; Public Meeting 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The South Atlantic Fishery 
Management Council will convene a 
public meeting of its Bluefish 
Committee, April 12, 1988, from 9 a.m. to 
noon, at! the Radison Hotelin Hampton, 
VA, to review the status-of the bluefish 
stock assessment, and to discuss 
proposed management strategies for a 
coastwide Bluefish Fishery Management 
Plan. A detailed agenda will be 
available to: the public on or about’ April 
4, 1988. 

For further information contact Robert 
K. Mahood, Executive Director, South 
Atlantic: Fishery Management Council, 
One Southpark Circle; Suite 306; 
Charleston, SC 29407; telephone: 803- 
571-4366: 

Date: March 30, 1988. 

Ann. D..Terbush, 

Acting Director; Office of Fisheries 
Conservation and Management, Natianal 
Marine Fisheries Service. 


[FR Doc. 88-7380 Filed 44-88; 8:45.am] 
BILLING: CODE 3510-22+M 


Permit; Pacific Coast Groundfish 
Fishery. 


AGENCY: National Marine Fisheries 
Service. (NMFS); NOAA, Commerce: 
ACTION: Notice of receipt of an 
experimental fishing permit application 
and request for comments. 


SUMMARY: This notice acknowledges 
receipt of an application for an 
experimental fishing permit to 
experimentally harvest groundfish on 
domestic trawl vessels using detachable 
codends of various mesh sizes in the 
exclusive economic zone off the coasts 
of Washington, Oregon, and California. 
If granted, this permit would allow 
fishing practices which otherwise would 
be prohibited by Federal regulations. 
Issuance of experimental fishing permits 
is authorized by the Pacific Coast 
Groundfish Fishery Management Plan 
and: implementing regulations. 
DATE: Comments on this application 
must be received by April 15, 1988. 
ADDRESS: Send comments to Rolland A. 
Schmitten, Director, Northwest Region, 
National Marine Fisheries. Service, 7600 
Sand Point Way NE, BIN C15700, Bldg. 1, 
Seattle, WA 98115; or E. Charles 
Fullerton, Director, Southwest Region, 
National Marine Fisheries Service,.300 
S. Ferry Street, Terminal Island, CA 
90731. 
FOR FURTHER INFORMATION CONTACT: 
William L. Robinson, 206-526-6140; or 
Rodney R. McInnis, 213-514+-6199: 
SUPPLEMENTARY INFORMATION: The 
Pacific Coast Groundfish Fishery 
Management Plan (FMP) and 
implementing regulations at 50°CFR Part 
663 specify that experimental fishing 
permits (EFPs) may be issued’ to 
authorize fishing that would otherwise 
be prohibited by the FMP and 
regulations. The procedures: for 
application and issuance of EFPs are 
contained in the regulations:at: § 663.10, 
An EFP application to harvest 
groundfish with bottom trawl gear using 
detachable codends of various mesh 
sizes in the exclusive:economice zone: off 
the coasts:of Washington,.Oregon,.and: 
California was:submitted by Dr..Pikitch, 
University. of Washington, and was 
received on March 11,.1988. The major 
goal of the experimental fishery is: to 
compare the effectiveness of different 
mesh sizes: with the current trip limit 
regime set forth im the FMP: Current 
groundfish regulations: at’ § 663.26 
prohibit the use of a meslr size-smaller 
than four and' one-half inches in bottom 
trawls and the use of detachable 
codends if the vessel is carrying a net 
with smaller than four and one-half inch 
mesh. In addition, in order to obtain 
meaningful results in comparing gear 
regulations with trip limits, the applicant 
is requesting that the current trip limits 
and groundfish quota restrictions be 
waived for the duration of the 
experiment. An EFP, if granted, would 
authorize. the use of detachable codends 
of various mesh sizes and would: waive 
current trip limits and. groundfish.quota 
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restrictions for the time, area, and! 
vessels specified. 

The application proposes to have 
sixty-six experimental fishing trips 
conducted using up to sixty-six different 
domestic vessels operating out of 
various. ports in Washington,.Oregon, 
and California from June:1,,1988 to 
December 31, 1988. However,.no more 
than six vessels will be involved in the 
experimental fishing at any one time 
and each vessel will have an observer 
employed by the University of 
Washington aboard: The proposed 
experimental fishing will utilize otter 
trawls with up to five detachable 
codends of different mesh: sizes: ranging 
from three inches. up to.six inches. or 
more. Two general types of groundfish 
fishing strategies are proposed in the 
experiment (1) Use of bottom trawls. 
with roller gear targeting on a mixture of 
rockfish species (primarily Sebastes 
complex) and (2) use of bottom trawls 
targeting on the slope assemblage of 
groundfish consisting, primarily, of dover 
sole, sablefish, and Sebastolobus sp. 

The application indicates that the 
majority of the experimental harvest 
will be within. current groundfish trip 
limits. However, some harvest in excess 
of the trip limits for sablefish, yellowtail 
rockfish, and the Sebastes complex are 
expected by the applicant in orderto 
obtain sufficient information on the 
catch performances of different mesh 
sizes to contrast with the effects of trip 
limits. 

The application will be discussed at 
the April 5-8, 1988 public meeting of the 
Pacific Fishery Management Council in 
San Francisco, California. The decision: 
to approve or deny issuance of an EFP 
will be based.on-a. number of 
considerations. including 
recommendations made by the Council 
and comments received from: the public. 
A copy of the application is available 
for review at the NMFS, Northwest 
Regional Office;,address above. 


(16 U.S.C. 1801 et seq:) 

Dated: March 30; 1988: 
Ann D. Terbush, 
Acting Director, Office of Fishery 
Conservation and Management. 
[FR Doc: 88-7381 Filed’ 4—4-88; 8:45 am] 
BILLING CODE 3510-22-M 


Marine Mammals; Application for 
Permit, Cetacean Research Unit (P418) 


Notice is hereby given that an 
Applicant has applied in due form: for‘a 
Permit to.take-marine mammals.as 
authorized. by the Marine Mammal: 
Protectiom Act of 1972.(16 U.S.C. 1361— 
1407), the Regulations: Governing, the 
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Taking and Importing of Marine 
Mammals (50 CFR Part 216), the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1544), and the National 
Marine Fisheries Service regulations 
governing endangered fish and wildlife 
permits (50 CFR 217-222). 


1. Applicant: Cetacean Research Unit, 
P.O. Box 159, Gloucester, Massachusetts 
01930. 


2. Type of Permit: Scientific Research. 


3. Name and Number of Marine 
Mammals: Humpback whale 
(Megaptera novaeangliae), 300 per year; 
Fin whale (Ba/aenoptera physalus), 150 
per year; Right whale (Euba/aena 
glacialis), 40 per year; Sei whale 
(Balaenoptera borealis), 40 per year. 


4. Type of Take: The applicant seeks a 
permit to harass by approaching and 
photographing the above whales. A 
whale will be approached no more than 
five times per year. 


5. Location of Activity: New England 
waters. 


6. Period of Activity: 5 years. 


Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, Washington, 
DC 20235, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
nécessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review by interested persons in the 
following offices: 

Office of Protected Resources and 
Habitat Programs, National Marine 
Fisheries Service, 1825 Connecticut 
Avenue NW., Rm. 805, Washington. DC: 
and 

Director. Northeast Region, National 
Marine Fisheries Service, 14 Elm Street. 


Federal} Building, Gloucester, 
Massachusetts 01930. 


Nancy Foster, 


Director, Office of Protected Resources and 
Habitat Programs. 


Dated: March 25, 1988. 
[FR Doc. 88-7437 Filed 44-88; 8:45 am] 
BILLING CODE 3510-22-M 


Listing of Endangered and Threatened 
Species and Designating Critical 
Habitat; Petitions for the Adoption of 
Rules and Regulations for the Granting 
of Permits for Whale Watching 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of determination. 


SumMMARY: On December 1 and 9, 1987, 


NMFS received petitions from 
GreenWorld to adopt rules and 
regulations for the granting of permits 
for whale watching (52 FR 49059). Based 
ona review of the available information 
concerning whale watching and because 
the Endangered Species Act does not 
provide for permits for whale watching, 
NMFS has determined that the 
petitioned actions are not warranted at 
this time. 

FOR FURTHER INFORMATION CONTACT: 
Robert C. Ziobro, Protected Species 
Management Division, Office of 
Protected Resources and Habitat 
Programs, National Marine Fisheries 
Service, U.S. Department of Commerce, 
Washington, DC 20235 (202/673-5348). 


Dated: March 25, 1988. 
William E. Evans, 
Assistant Administrator for Fisheries. 
[FR Doc. 88-7436 Filed 44-88; 8:45 am] 
BILLING CODE 3510-22-M 





COMMODITY FUTURES TRADING 
COMMISSION 


Commodity Exchange, Inc.; Proposed 
Amendments Relating to the 
Aluminum Futures Contract 


AGENCY: Commodity Futures Trading 
Commission. 

ACTION: Notice of proposed contract 
market rule changes. 


SUMMARY: The Commodity Exchange, 
Inc. (““Comex” or “Exchange”’) has 
submitted for the aluminum futures 
contract proposed changes in the 
contract size and deliverable grades. In 
accordance with section 5a(12) of the 
Commodity Exchange Act and acting 
pursuant to the authority delegated by 
Commission Regulation 140.96, the 
Deputy Director of the Division of 
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Economic Analysis (‘Division’) of the 
Commodity Futures Trading 
Commission (“Commission”) has 
determined, on behalf of the 
Commission, that this proposal is of 
major economic significance. On behalf 
of the Commission, the Division is 
requesting comment on this proposal. 


DATE: Comments must be received on or 
before May 5, 1988. 


ADDRESS: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, DC 20581. 
Reference should be made to the 
amendments to the Comex aluminum 
futures contract. 


FOR FURTHER INFORMATION CONTACT: 
Contact Richard Shilts, Division of 
Economic Analysis, Commodity Futures 
Trading Commission, 2033 K Street, 
NW., Washington, DC 20581 (202) 254- 
7303. 


SUPPLEMENTARY INFORMATION: The 
Exchange submitted proposed 
amendments to the aluminum futures 
contract to change the contract size to 
44,000 lbs from 40,000 Ibs. With regard to 
deliverable grades, currently American 
National Standards Institute (ANSI) 
grade P1020A is deliverable at par and 
ANSI grade P1535A is deliverable at a 
discount. The Exchange is proposing to 
delete aluminum grade P1535A 
aluminum from deliverable status and 
allow delivery of aluminum with a 
minimum purity of 99.70% with no more 
than .20% iron and .10% silicon. Under 
the proposal, both grade P1020A 
aluminum aid aluminum meeting the 
above standard would be deliverable at 
par. 

In support of the proposals, the 
Exchange stated: 


The Exchange has determined to modify 
the aluminum contract to replicate, to as 
great an extent as possible, the high-grade 
aluminum contract proposed by the London 
Metals Exchange. These modifications call 
for the elimination of grade P1535A aluminum 
as tenderable aluminum and permit delivery 
of either P1020A or primary aluminum of 
minimum 99.70% purity with maximum iron 
content of 0.20% and maximum silicon 
content of 0.10%. 

* * * The proposed modifications 
eliminate delivery of all shapes of P1535A 
aluminum. The deletion of this grade takes 
into account the reduced levels of production 
and marketing of this grade. As older vintage 
smelters are upgraded or replaced with 
modern facilities, the production of P1535A 
metal will decline further. Nearly all major 
U.S. aluminum producers are vertically 
integrated entities. As a result, if any P1535A 
metal is produced, the bulk is not marketed 
but utilized internally, i.e., fed back into the 
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firm's sheet production: facilities: where its 
high iron content is not such-a liability. 

* * * The shifts. in: productior to.a higher 
grade of primary aluminum effected by the 
upgrading of aluminum smelter facilities and 
the accompanying redistribution in market 
share by grade is reflected by the elimination 
of P1435A in the COMEX aluminum futures 
contract. In addition; to accommodate 99:7 
percent purity aluminum not designated.as 
P1020A, the addition of all aluminum of 99:7 
percent purity with maximum iron content of 
20 percent and maximum silicon: content of 10 
percent can only, strengthen. the viability: of 
the COMEX aluminum contract. 


The Comex proposes that the changes 
to contract size and deliverable grades 
will become effective for existing and 
newly listed contracts. upon: Commission 
approval. 


The Division requests: comments on 
the acceptability of the Comex’s 
proposal considering the: relationship of 
the proposed contract size and 
deliverable grades: to customary cash 
market practices. In particular, the 
Division requests.comments, on. the cash 
market pricing of grade P1020A 
aluminum relative to the cash market 
pricing of the new deliverable quality— 
aluminum assaying not less than 99:7% 
purity with a maximum iron content of 
.20% and a maximum silicon. content of 
.10%. Specifically,, at a given point in 
time, do these two qualities. of aluminum 
typically command the same price in the 
cash market? Finally,, the Division 
requests comments on the Comex’s 
proposed to.apply the subject 
amendments to existing contracts. 

Copies. of the proposed. amendments 
will be available for inspection at the 
Office of the Secretariat, Commodity 
Futures. Trading Commission, 2033. K 
Street, NW., Washington, DC 20581. 
Copies of the amended terms and 
conditions can be obtained through the 
Office of the Secretariat by mail at the 
above address or by phone at (202) 254— 
6314. 

The materials submitted by the 
Exchange in support of the proposed 
amendments may: be available upon 
request pursuant. to. the Freedom of 
Information Act (5 U:S.C.. 552) and the 
Commission's regulations: thereunder (17 
CFR Part 145.(1987)). Requests: for copies 
of such materials should be made to the 
FOI, Privacy and Sunshine Acts 
Compliance Staff of the Office of the 
Secretariat at the Commission’s 
headquarters. in accordance. with 17 CFR 
145.7 and 145.8. 

Any person interested in. submitting 
written data, views: or arguments on. the 
proposed amendments. should send. such 
comments to Jean A. Webb; Secretary, 
Commodity Futures Trading 
Commission, 2033:K Street, NW., 


Washington, DC, by the specified date. 
Issued in Washington, DC on March 30, 

1988. 

Blake Imel, 

Deputy Director, Division of Economic 

Analysis. 

[FR Doc. 88-7370 Filed 44-88; 8:45 am] 

BILLING CODE 6351-01-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 


Commission Priorities; Public Meeting 


AGENCY: Consumer Product Safety 
Commission. 


ACTION: Notice of public meeting. 


sumMMARY: The Commission will conduct 


a public meeting to obtain views:from 
all interested parties about priorities for 
Commission attention during fiscal year 
1990. Participation by members of the 
public is invited. Written comments: and 
oral presentations concerning 
Commission priorities: will become part 
of the public record of this: proceeding. 


DATES: The meeting wil! begin at 10:00 
a.m. on May 11, 1988. Requests from 
members of the public who desire to 
make oral presentations must be 
received by the Office of the Secretary 
not later than April 27, 1988. Persons 
desiring to make presentations at this 
meeting must submit a written text or 
summary of their presentations not later 
than April 27, 1988. Written comments 
submitted in lieu of oral presentations 
will be accepted until May 4,,1988. 


ADDRESS: The meeting will be in room 
556, 5401 Westbard: Avenue, Bethesda, 
Maryland. Written comments should be 
mailed to the Office of the Secretary, 
Consumer Product Safety Commission, 
Washington,. DC’ 20207. 


FOR FURTHER INFORMATION CONTACT: 
For information about the meeting or to 
request opportunity to make a 
presentation at the meeting, call or write 
Sheldon Butts, Deputy Secretary, 
Consumer Product Safety Commission, 
Washington, DC 20207; telephone (301) 
492-6800. 


SUPPLEMENTARY INFORMATION: The 
purpose of the meeting on May 11, 1988, 
is to obtain views concerning projects 
and activities which should: be given 
priority attention during fiscal year 1990; 
which begins October'1, 1989: The 
Commission desires to obtain views 
from a wide range of interested parties 
including consumers; manufacturers, 
importers, distributors, and retailers 
consumer products; members of the 
academic community; and health and 
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safety officers of state and local 
governments 


The Commission. is charged by 
Congress with protection of the public 
from. unreasonable risks of injury 
associated with consumer products. The 
Commission enforces and administers 
the: Consumer Product Safety Act (15 
U.S.C. 2051 et seq.); the Federal 
Hazardous Substances Act (15 U.S.C. 
1261 et seq.); Flammable Fabrics Act (15. 
U.S.C. 1191 et seg.); the Poison 
Prevention Packaging Act (15: U.S.C. 
1471 et seq.); and the Refrigerator Safety 
Act (25 U.S.C. 1211 et seg.). Standards 
and regulations: issued under provisions 
of those statutes are codified im the 
Code of Federal Regulations, Title 16, 
Chapter Il. 

While the Commission. has: broad 
jurisdiction. over products used: by 
consumers in or around their homes, in 
schools, in.recreation, and other 
settings, its staff and budget are. limited. 
For this reason, the Commission must 
concentrate its resources om the most 
serious hazards associated with 
consumer products within its 
jurisdiction in order to discharge its 
Congressional mandate effectively. 
Commission priorities are selected in 
accordance with the Commission policy 
governing establishment of priorities 
codified at 16 CFR 1009.8. 

Persons who desire to make 
presentations.at the meeting on May. 11, 
1988, should call or write Sheldon Butts, 
Deputy Secretary, Consumer Product 
Safety Commission, Washington, DC 
20207; telephone (301) 492-6800, not later 
than April 27, 1988. 

Presentations, should be limited to 
approximately ten minutes. Persons 
desiring to make presentations. must 
submit the written text or a summary of 
their presentations to the Office of the 
Secretary not later than April 27,1988. 
The Commission reserves the right to 
impose further time limitations on all 
presentations and further restrictions to 
avoid duplication of presentations. The 
public meeting will begin at 10:00.a.m. 
on May 11, 1988, and will. conclude the 
same day. 

Written comments submitted in lieu of 
oral presentations should be received in 
the Office of the Secretary not later than 
May 4, 1988. 


Dated:.March.31,,1988. 
Sadye E. Dunn, 


Secretary; Consumer Product Safety. 
Commission. 


[FR Doc. 88-7390 Filed 4~4-88; 8:45 am] 
BILLING CODE 6955-01- 
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DEPARTMENT OF DEFENSE 


Defense Acquisition Regulatory 
Council; Meetings 


AGENCIES: Department of Defense 
(DoD), National Aeronautics and Space 
Administration (NASA). 


ACTION: Notice of meetings. 


SUMMARY: The Defense Acquisition 
Regulatory (DAR) Council will travel to 
Dayton, Ohio, and Seattle, Washington, 
during the week of May 9, 1988. The 
Council will conduct joint Government/ 
Industry meetings at both locations and 
will discuss acquisition topics of mutual 
interest. The Council tentatively plans 
presentations on the following topics: 
Small Disadvantaged Business; Finance/ 
Pricing; Technical Data Rights; Ethics; 
Government Property; and Regulatory 
Reform. The Council will be available 
for questions on these and any other 
DAR cases or issues. 

DATES: May 10, 1988 and May 12, 1988. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W. Lloyd, Executive 
Secretary, DAR Council (202) 697-7266. 
SUPPLEMENTARY INFORMATION: The Air 
Force Institute of Technology, School of 
System and Logistics, (AFIT/LSP) 
Wright-Patterson Air Force Base, Ohio, 
45433-6583, will host the Council’s 
meeting on Tuesday, May 10, 1988, from 
8 a.m. to 4:30 p.m.,at the Holiday Inn, 
Dayton Mall, (513-434-8030) 7999 
Prestige Plaza Drive, Miamisburg, Ohio. 
Registration fee is $10.00. Registration 
deadline is May 3, 1988, and must be 
made with Ms. Rita Wells or LCDR Bill 
Davenport, AFIT/LSP, (513) 255-8546 
(AV 785-8546). 

The Naval Supply Center, Puget 
Sound, Bremerton, Washington, 98314, 
will host the Council’s meeting on 
Thursday, May 12, 1988, from 8 a.m. 
until 4:30 p.m. at the Red Lion Inn, 
Seattle, Washington (206-246-8800). The 
point of contact is Mr. Jim Barber (Code 
200A) (206) 476-2801. 

Charles W. Lloyd, 

Executive Secretary, Defense Acquisition 
Regulatory Council. ; 

[FR Doc. 88-7416 Filed 44-88; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Air Force 


USAF Scientific Advisory Board; 
Meeting 


March 25, 1988. 


The USAF Scientific Advisory Board 
will hold its Spring General Board 
Meeting on 20-21 April 1988, from 8:00 
a.m. to 5:00 p.m., at Nellis, AFB, NV. 


The purpose of this meeting is to 
enable participants, Board members, 
and key military leaders to grasp the 
important issues of Tactical Air 
Warfare. 

This meeting will involve discussions 
of classified defense matters listed in 
section 552(b)(c) of Title 5, United States 
Code, specifically subparagraph (1) 
thereof, and accordingly will be closed 
to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at 
(202) 697-4648. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 88-7466 Filed 44-88; 8:45 am] 
BILLING CODE 3910-01-M 


DEPARTMENT OF ENERGY 


Voluntary Agreement and Pian of 
Action To implement the International 
Energy Program; Meetings 


In accordance with section 
252(c)(1)(A)(i) of the Energy Policy and 
Conservation Act (42 U.S.C. 
6272(c)(1)(A)(i)), the following meeting 
notices are provided: 

I. A meeting of the Industry Advisory 
Board (IAB) to the International Energy 
Agency (IEA) will be held on April 12, 
1988, and possibly continuing on April 
13, at the offices of Ente Nazionale 
Idrocarburi (ENI), ENI Building, 19th 
floor, Piazzale Enrico Mattei 1, E.U.R., 
Rome, Italy, beginning at 9:30 p.m. The 
agenda for the meeting is as follows: 

1. Opening Remarks, 

2. Approval of Record Note of IAB 
Meeting of October 1, 1987. 

3. Correspondence and 
Communications with IEA and 
Reporting Companies. 

4. IEA Test Issues: 

—CERM Test Appraisal Report 
—CERM Draft Appraisal for the 

Governing Board 
—AST-6 Draft Test Guide and Status of 

Preparation for AST-6 
—U.S. Plan of Action Issues—Potential 

Recording of Telephone 

Conversations 

5. Emergency Stocks: 

—Emergency Minimum Operating 

Requirements Study (EMOR) 
—Questionnaire on “Compensation” for 

Early Coordinated Emergency 

Response Measures 
—Minimum Operating Requirements 

(MOR) 1987 Update 

6. Other Emergency Preparedness 
Issues: 

—Draft SEQ Report to the Governing 

Board—Recommendations on Further 
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Improvements to Member Countries’ 

Early Response Capabilities 
—New Forms of Oil Trading—The 

Futures Market—Possible 

Implications for the IEA Oil 

Emergency Sharing System 

7. IAB Organization, Leadership, and 
Succession. 

8. Date and Time of Next Meeting. 

II. A meeting of the IAB will be held 
on April 14, 1988, at the offices of the 
IEA, 2 rue Andre Pascal, Paris, France, 
beginning at 9:30 a.m. This meeting is 
being held in order to permit attendance 
by representatives of U.S. company 
members of the IAB at a meeting of the 
IEA’s Standing Group.on Emergency 
Questions (SEQ) which is scheduled to 
be held at the aforesaid location on that 
date. The agenda for the meeting is 
under the control of the SEQ. It is 
expected that the following draft agenda 
will be followed: 

1. Adoption of the Agenda. 

2. Summary Record of the 58th 
Meeting. 

3. IEA Test Issues: 

—CERM Test Appraisal Report 

—Emergency Organization CERM Test 
Appraisal Reports 

—Draft Cover Note on CERM Test 
Appraisal for the Governing Board 

—AST-6 Preparations 

—AST-6 Draft Test Guide 

—Data Test—Preliminary Results 
4. Emergency Stocks: 

—Emergency Minimum Operating 
Requirements (EMOR)—Progress 
Report 

—Questionnaire on “Compensation” for 
Early Coordinated Emergency 
Response Measures 

—Minimum Operating Requirements 
(MOR) 1987 Update 
5. Other Emergency Preparedness 

Issues: 

—Draft SEQ Report to the Governing 
Board on Further Improvements to 
Member Countries’ Early Response 
Capacity 

—New Forms of Oil Trading—the 
Futures and Forward Markets— 
Possible Implications for the IEA Oil 
Emergency Sharing System 

—Member Countries’ Emergency 
Response Program Reviews—Second 
Cycle 
Australia 
Canada 
Denmark 
Germany 
Italy 
Japan 
Netherlands 
New Zealand 
Portugal 





11114 


Spain 

Sweden 

Switzerland 

United Kingdom 

United States 
—Summary of Emergency Response 

Issues in SLT Country Reviews 

6. Other Topics: 

—End-March Oil Market Report 
—BPFC (1Q87—4Q87) 

7. Any Other Business. 

8. Date of Next Meeting. 

As provided in section 252(c)(1)(A)(ii) 
of the Energy Policy and Conservation 
Act, the IAB meeting is open only to 
representatives of members of the IAB, 
their counsel, representatives of the 
Departments of Energy, Justice, State, 
the Federal Trade Commission, and the 
General Accounting Office, 
representatives of Committees of 
Congress, representatives of the IEA, 
representatives of the Commission of 
the European Communities, and invites 
of the IAB or the IEA. The SEQ meeting 
is open only to the aforesaid persons, 
representatives of members of the SEQ, 
and invitees of the SEQ. 

Issued in Washington, DC, March 30, 1988. 
Eric J. Fygi, 

Acting General Counsel. 
[FR Doc. 88-7434 Filed 44-88; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER88-15-000, et al.] 
Duquesne Light company, et al.; 


Electric Rate, Small Power Production, 
and Interlocking Directorate Filings 


Take notice that the following filings 
have been made with the Commission: 
1. Duquesne Light Company 
[Docket No. ER88~-15-000] 

March 29, 1988. 


Take notice that on March 23, 1988, 
Duquesne Light Company tendered for 
filing a revised Supplement No. 10 to 
Rate Schedule FPC No. 11. The total 


Position 


Director. 
Do.. 


Comment date: April 12, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


annual reduction would become 
$14,733.44 per year versus the $12,434.33 
reduction originally filed. 

Comment date: April 12, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Toledo Edison Company 


[Docket No. ER88-298-000] 
March 29, 1988. 

Take notice that on March 22, 1988, 
Toledo Edison Company (Toledo 
Edison) tendered for filing a 
Supplemental Resale Service Rate 
Agreement dated as of December 1, 1987 
between Toledo Edison and American- 
Municipal Power—Ohio, Inc. (AMP— 
Ohio). 

Toledo Edison states that the 
Supplemental Resale Service Rate 
Agreement provided for sales at 
negotiated rates of power and energy in 
excess of the minimum amounts 
supplied by Toledo Edison to AMP— 
Ohio pursuant to a Municipal Resale 
Service Rate Agreement {Toledo Edison 
Rates Schedule FERC No. 31). Toledo 
Edison requested waiver of § 35.3 of the 
Commission's regulations and any other 
applicable regulations to the extent 
necessary to permit the Supplemental 
Resale Service Rate Agreement to 
become effective on December 1, 1987 
concurrent with the commencement of 
service thereunder. 

Comment date: April 12, 1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Kansas Gas and Electric Company 


[Docket No. ER88-120-001 and ER85-461-009] 
March 29, 1988. 


Take notice that on March 21, 1988, 
Kansas Gas and Electric Company 
(KG&E) tendered for filing a compliance 
report and unexecuted agreements 
reflecting a five-year term between the 
cities of Arma, Blue Mound, Bronson, 
Elsmore, Haven, and Moran, Kansas 
and KG&E. 

Copies of this filing have been served 
upon all parties affected by this 
proceeding. 


Name of corporation 


...| Orange and Rockland Utilities, Inc 
..| Inving Bank Corp. : 
Irving Trust Co.... 


6. Kamine LCP Cogen Co. Inc. 
[Docket No. QF8s-z69-600] 
March 29, 1988. 


On February 24, 1988, Kamine LCP 
Cogen Co. Inc. (Applicant), of 1620 
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Comment gate: April 12, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Boston Edison Company v. Town of 
Boylston Municipal Light Department, et 
al. 


[Docket No. EL88-18-000] 
March 30, 1988. 


Take notice that on March 23, 1988, 
Boston Edison Company (Boston 
Edison) tendered for filing, pursuant to 
sections 205 and 307(a) of the Federal 
Power Act (16 U.S.C. 824d and 825f({a)) 
and Rule 206 of the Commission's Rules 
of Practice and Procedure, a Complaint 
against Town of Boylston Municipal 
Light Department, Town of Hudson 
Light and Power Department, Town of 
Littleton Municipal Light and Water 
Department, Middleborough Municipal 
Gas and Electric Department, North 
Attleboro Electric Department, Peabody 
Municipal Light Plant, Shrewsbury 
Electric Light Plant, Town of Wakefield 
Municipal Light Department, and City of 
Westfield Gas and Electric Light 
Department (Municipals). 

Boston Edison states that the 
Municipals have violated section 205 of 
the Federal Power Act and their 
contracts with Boston Edison, which are 
rate schedules, by their refusal to pay 
the monthly charges for their 
entitlements in the electric output of the 
Pilgrim Nuclear Power Station (Pilgrim) 
and have refused to pay to Boston 
Edison charges for Pilgrim-related 
transmission facilities. 

Comment date: April 29, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Ralph M. Baruch 
[Docket No. ID-2334-000] 
March 29, 1988. 

Take notice that on March 23, 1988, 
Ralph M. Baruch filed an application 
pursuant to section 305(b) of the Federal 
Power Act 16 U.S.C. 825(b), and Part 45 
of the Commission's Rules and 
Regulations for authorization to hold 
concurrently the following positions: 


Classification 


Public utility. 
.| Parent of authorized foreign underwriter. 


Route 22 East, Union, New Jersey, 07083 
submitted for filing an application for 
certification of a facility as a qualifying 
cogeneration facility pursuant to 

§ 292.207 of the Commission's 
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regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping cycle cogeneration 
facility will be located in Solvay, New 
York. The major equipment will include 
two combustion turbine-generators, a 
waste heat boiler generator, and a single 
extraction steam turbine-generator. The 
facility will provide useful thermal 
energy to an industrial process. The net 
electric power production capacity will 
be approximately 79.9 megawatts. The 
primary energy source will be natural 
gas. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraph 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 88-7427 Filed 4-4-88; 8:45 am] 
BILLING CODE 6717-01-M 





[Docket Nos. ER88-295-000, et al.] 


Florida Power & Light Company, et al.; 
Electric Rate, Smail Power Production, 
and Interlocking Directorate Filings 


March 25, 1988. 


Take notice that the following filings 
have been made with the Commission: 


1. Florida Power & Light Company 


[Docket No. ER88-295-000] . 

Take notice that on March 21, 1988, 
Florida Power & Light Company (FPL) 
tendered for filing a document entitled 
Amendment Number Fourteen to 
Revised Agreement to Provide Specified 
Transmission Service Between Florida 
Power & Light Company and City of 
Vero Beach, Florida (Vero Beach) (Rate 
Schedule FERC No. 58). 


FPL states that under Amendment 
Number Fourteen, FPL will transmit 
power and energy for Vero Beach as is 
required in the implementation of its 
interchange agreement with the Utility 
Board of the City of Key West, Florida. 

FPL requests that waiver of § 35.3 of 
the Commission's Regulations be 
granted and that the proposed 
Amendment be made effective 
immediately. FPL states that copies of 
the filing were served upon Vero Beach. 

Comment date: April 11, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Southern California Edison Company 


[Docket No. ER88-296-000] 

Take notice that on March 21, 1988, 
Southern California Edison Company 
(Edison) tendered for filing the following 
Amendments to the Edison-Anaheim 
Interruptible Transmission Service 
Agreement, designated Rate Schedule 
FERC No. 130, and the Intermountain 
Power Project Firm Transmission 
Service Agreement, designated Rate 
Schedule FERC No. 193, which has been 
executed by Edison and the City of 
Anaheim, California (Anaheim): 
Amendment No. 3 to the Edison- 

Anaheim Interruptible Transmission 

Service Agreement 
Amendment No. 1 to the Intermountain 

Power Project Firm Transmission 

Service Agreement 

These Amendments provide for a 
revision in transmission losses due to 
the construction of the 230 kV and 500 
kV transmission facilities between the 
Mira Loma, Serrano, and Villa Park 
Substations. 

These Amendments are proposed to 
become effective when executed by the 
Parties and on the first day of the month 
following acceptance for filing by the 
Commission. 

Copies of this filing were served upon 
the Public Utilities Commission of the 
State of California and Anaheim. 

Comment date: April 11, 1988, in 
accordance with Standard Paragraph E 
at the end of this document. 


3. Southern California Edison Company 


[Docket No. ER88-297-000] 

Take notice that on March 21, 1988, 
Southern California Edison Company 
(Edison) tendered for filing a letter 
agreement which amends the Edison- 
Vernon CDWR Firm Transmission 
Service Agreement designated Rate 
Schedule FERC No. 195, which has been 
executed by Edison and the City of 
Vernon, California (Vernon). 

The letter agreement provides for the 
continuation of firm transmission 
service for Vernon's purchases of up to 
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27 MW of capacity and associated 
energy from the California Department 
of Water Resources (CDWR) up to 
December 31, 1988, or until Vernon's gas 
turbines are operational, whichever is 
earlier. 

Edison requests and Vernon supports 
waiver of prior notice requirements as 
contained in § 35.3 of the Commission's 
regulations and respectfully requests an 
effective date of March 1, 1988. 

Copies of this filing were served upon 
the Public Utilities Commission of the 
State of California and the City of 
Vernon, California. 

Comment date: April 11, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. G.A.S. Orange Development, Inc. 
[Docket No. QF88-296-000] 


On March 14, 1988, G.A.S. Orange 
Development, Inc. (Applicant) of 630 
First Avenue, Suite 30C, New York, NY 
10016, submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located at the existing 
steam station of the Syracuse 
University, 500 E. Taylor Street, 
Syracuse, NY 13244. The facility will 
consist of one combustion turbine 
generator, one waste heat recovery 
boiler with supplementary firing 
capability, and one extraction steam 
turbine generator. The thermal energy 
output is to be steam used for district 
heating. The maximum net electric 
power production capacity of the facility 
will be 80 MW. Construction of the 
facility will begin in July 1988. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraph 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 





11116 


must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 88-7428 Filed 44-88; 8:45 am] 
BILLING CODE 6717-01-M 


Algonquin Gas Transmission Co.; 
Proposed Changes in FERC Gas Tariff 


[Docket No. TA88-3-20-002] 
March 30, 1988. 


Take Notice that Algonquin Gas 
Transmission Company (‘‘Algonquin’’) 
on March 25, 1988, tendered for filing to 
its FERC Gas Tariff, Second Revised 
Volume No. 1 the following tariff sheets: 


Proposed to be effective February 1, 
1988 


Alternate Twenty-fifth Revised Sheet 
No. 203 

Substitute Seventeenth Revised Sheet 
No. 204 

Substitute Seventeenth Revised Sheet 
No. 205 

Fifteenth Revised Sheet No. 211 

Substitute Eighth Revised Sheet No. 214 


Proposed to be effective March 1, 1988 


Substitute Twenty-fourth Revised Sheet 

No. 201 
Twenty-sixth Revised Sheet No. 203 

Algonquin states that such tariff 
sheets are being filed pursuant to 
Section 7 of Rate Shedules F-2, F-3, and 
F-4, Section 10 of Rate Schedule STB, 
Section 9 of Rate Schedule SS-III and 
Section 17 of its FERC Gas Tariff to 
reflect changes in the underlying rates 
by its pipeline suppliers, Texas Eastern 
Transmission Corporation (“Texas 
Eastern”) and National Fuel Gas Supply 
Corporation (“National”). 

Algonquin states that on Feb. 19, 1988, 
Texas Eastern made a compliance filing 
in Docket No. RP85-177, et a/., to revise 
its rates pursuant to the Commission 
Letter Orders dated January 28, 1988 and 
February 8, 1988. Texas Eastern’s 
compliance filing was accepted by 
Commission Letter Order dated March 
9, 1988. Algonquin is filing Substitute 
Twenty-fourth Revised Sheet No. 201, 
Alternate Twenty-fifth Revised Sheet 
No. 203 and Twenty-sixth Revised Sheet 
No. 203, Substitute Seventeenth Revised 
Sheet No. 205, Fifteenth Revised Sheet 
No. 211, and Substitute Eighth Revised 
Sheet No. 214 to reflect those changes 
made by Texas Eastern. 

Algonquin states that on March 1, 
1988, in Docket No. TA88-2-16-001, 
National filed revised rates for the 
service underlying Algonquin’s Rate 


Schedule F-3. Algonquin is filing 
Substitute Seventeenth Revised Sheet 
No. 204 to reflect those changes made by 
National. 

Algonquin notes that a copy of this 
filing is being served upon each affected 
party and interested state commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on or before April 6, 
1988. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois Cashell, 

Acting Secretary. 

[FR Doc. 88-7420 Filed 44-88; 8:45 am] 
BILLING CODE 6717-01-M 


Colorado Interstate Gas Co.; Petition 
for Waiver and Clarification of 
Regulations Under Order No. 483 


[Docket No. RP88-84-000] 
March 30, 1988. 


Take notice that on March 2, 1988, 
Colorado Interstate Gas Company (CIG) 
tendered for filing a petition for waiver 
and clarification of certain regulations 
promulgated under Order No. 483 which 
was issued on November 10, 1987. 

CIG states that it must make four PGA 
filings between May 1 and December 1, 
1988, pursuant to the Commission's 
Order No. 483. CIG states that it will file 
the new terms on conditions of its FERC 
Gas Tariff necessary to implement 
Order No. 483 as required on May 1, 
1988. However, CIG requests a waiver of 
the two PGA filings which would 
otherwise have to be made on May 1 
(CIG’s initial, one-month transition PGA 
filing) and June 1, 1988 (CIG’s first 
quarterly filing). CIG states that if this 
waiver were granted, CIG would make 
its first annual filing under the new 
regulations on August 1, 1988, and 
would make all required subsequent 
quarterly and annual filings. 

CIG also seeks a permanent waiver of 
the 60-day deadline for the “‘true-up” of 
gas costs to allow for 90 days and 
requests clarification with regard to the 
disbursement of refunds. CIG states that 
in Order No. 483 the Commission 
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provides that disbursement of refunds 
shall be made using the pipeline’s latest 
12-month sales, while in § 154.305(i)(2), 
the Commission requires that 
disbursement be made using the sales 
for the 12-month period ending 3 months 
prior to the month in which the trigger is 
activated. CIG states that for 
administrative convenience, it requests 
clarification that the latest 12-month 
sales be used as the basis for making 
refunds. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.214, 
385.211 (1987)). All such motions or 
protests should be filed on or before 
April 6, 1988. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 88-7419 Filed 44-88; 8:45 am] 
BILLING CODE 6717-01-M 


Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 


[Docket No. RP86-15-037] 
March 30, 1988. 


Take notice that Columbia Gas 
Transmission Corporation (Columbia), 
on March 25, 1988, tendered for filing 
proposed changes to its FERC Gas 
Tariff, Original Volume No. 1, to be 
effective April 1, 1987: 


Third Revised Sheet No. 22I 
Third Revised Sheet No. 22T 


Columbia states that these changes 
are being filed in accordance with 
Ordering Paragraph (B) of the Federal 
Energy Regulatory Commission's 
(Commission) June 18, 1987 and 
December 9, 1987 Orders in this 
proceeding, and replace the tariff sheets 
rejected by the February 24, 1988 Letter 
Order issued by the Director, OPPR. 
Columbia further states that the changes 
relate to section 9{e) of the 
transportation rate schedules 
implementing open access 
transportation on its system, and 
specifically to availability of system 
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storage facilities to provide 
transportation service. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedures. All such 
motions or protests should be filed on or 
before April 6, 1988. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of Columbia's filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 88-7421 Filed 44-88; 8:45 am] 
BILLING CODE 6717-01-M 


High Island Offshore System; 
Proposed Changes 


[Docket No. RP87-22-002] 
March 30, 1988. 


Take notice that on March 28, 1988, 
High Island Offshore System (“HIOS") 
tendered for filing, pursuant to section 4 
of the Natural Gas Act, the following 
tariff sheets to its FERC Gas Tariff, 
Original Volume No. 1: 

Second Revised Sheet No. 2 

First Revised Sheet No. 2A 
Nineteenth Revised Sheet No. 4 
Original Sheet Nos. 9 through 26; 28 

through 30; 32; 70; and, 72 through 76 
Substitute Original Sheet Nos. 27, 31 and 

71 

HIOS states that this filing is made in 
accordance with the Commission's 
Order issued on February 25, 1988 
approving the Stipulation and 


Agreement filed by HIOS on October 2, 
1987 as modified by HIOS’ Reply 
Comments in Docket No. RP87-22. In 
addition to reflecting a reduction in 
rates, the sheets filed established an 
Interruptible Transportation Service 
under Rate Schedule IT with certain 
tariff modifications incorporated therein, 
as required by the Order. 

HIOS requests that the above- 
described tariff sheets be made effective 
on April 1, 1988. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or to protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rule 211 
or Rule 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211, 
385.214). All such motions or protests 
should be filed on, or before, April 7, 
1988. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party to the proceeding must 
file a motion to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 


Lois D. Cashell, 


Acting Secretary. 
[FR Doc. 88-7422 Filed 44-88; 8:45 am] 


BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[AAA-FRL-3360-6] 


EPA Master List of Debarred, 
Suspended or Voluntarily Excluded 
Persons 


AGENCY: Environmental Protection 
Agency. 
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ACTION: EPA Master List of Debarred, 
Suspended, or Voluntarily Excluded 
Persons. 


SUMMARY: 40 CFR 32.400 requires the 
Director, Grants Administration 
Division, to publish in the Federal 
Register each calendar quarter the 
names of, and other information 
concerning, those parties debarred, 
suspended, or voluntarily excluded from 
participation in EPA assisted programs 
by EPA action under Part 32. Assistance 
(grant and cooperative agreement) 
recipients and contractors under EPA 
assistance awards may not initiate new 
business with these firms or individuals 
on any EPA funded activity during the 
period of suspension, debarment, or 
voluntary exclusion. 

This short list contains the names of 

those persons who have been listed as a 
result of EPA actions only. It is provided 
for general informational purposes only 
and is not to be relied on in determining 
a person's current eligibility status. A 
comprehensive list, updated weekly, is 
available in each Regional Office. 
Inquiries concerning the status of any 
individual, organization, or firm should 
be directed to EPA's Regional or 
Headquarters office for grants 
administration that normally serves you. 
DATE: This short list is current as of 
March 25, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Frank Dawkins, of the EPA Compliance 
Branch, Grants Administration Division, 
at (202) 475-8025. 

Dated: March 21, 1988. 

Harvey G. Pippen, Jr., 


Director, Grants Administration Division 
(PM-216). 


EPA MASTER LIST OF DEBARRED, SUSPENDED AND VOLUNTARILY EXCLUDED PERSONS 


Name and jurisdiction 


A.F. Beil Electric Company, Inc. (Youngstown, OH) 
Alie-Catt Asphalt, Inc. (Allegany, NY) 

AES Engineers, Inc. (Willow Springs, IL). 
Altman, Larry L. (Charleston, SC) 

American Recovery Co., Inc. (Glen Burnie, MD).. 
Applied Science Distributors (Pensacola, FL) 
Averill, Ernest Jr. (Fort Myers, FL) 

Azzil Trucking Co., Inc. (Roslyn, NY) ... 

Barnum, James Charles (Utica, Ml) 

Batzer Construction Co. Inc. (St. Cloud, MN) ... 
Batzer, Bruce (St. Cloud, MN) 

Batzer, Robert (St. Cloud, MN) 

Beckham, Charles (Detroit, Ml). 

BECO, inc. (High Point, NC) 

Bell, Bobby (Sulphur, LA) 

Bell, Edwin (Sulphur, LA) 

Blackwelder, Ray Martin (Concord, NC) 


File No. 


Status ! 


To Grounds 
+ a 


From 





85-0014-00 
86-0072-02 
86-0001-00 
85-0063-03 
86-001 1-00 


D 
D 
S 
Ss 
D 
D 
D 
D 
D 
D 
D 
D 
D 


84-0030-02 | 
85-0017-01 | V 
85-0071-01 | D 
| 85-0071-02 | D 

84-0011-01 | D 








06-26-88 § 32.200(a) 
07-28-90 } § 32.200(a)(3) 
Open | § 32.300(b) 
Open | § 32.300(b) 
08-19-89 | § 32.200(f)(i) 
04-02-90 | § 32.200(a)(i) 

10-29-88 | § 32.200(b) 
09-10-89 | § 32.200(a)(b) 
12-09-88 | § 32.200(a) 

08-05-90 | § 32.200(a) 
08-05-90 | § 32.200(a) 
08-05-90 | § 32.200(a) 
07-30-89 | § 32.200(a)(b) 
12-09-88 | § 32.200(a)(3) 
03-05-89 | § 32.200(a)(b) 
03-05-89 | § 32.200(a)(b) 
06-26-88 | § 32.200(a) 


06-27-85 
07-29-87 
12-15-87 
07-29-85 
08-20-86 
02-05-87 
12-02-83 
09-11-86 
12-10-85 
03-07-86 
03-07-86 
03-07-86 
02-24-86 
12-10-85 
03-06-86 
03-06-86 
06-27-85 | 
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EPA MASTER LIST OF DEBARRED, SUSPENDED AND VOLUNTARILY EXCLUDED PERSONS—Continued 


Name and jurisdiction 





11-08-90 | §32.200(a) 
11-12-90 | §32.200(a) 
05-11-89 | § 32.200(a)(b) 
04-08-89 | § 32.200(a) 
07-27-90 | § 32.200(a)(c)Xi) 
07-15-89 | §32.200(a)i) 
11-08-90 | § 32.200(a) 
01-05-89 | § 32.200(a) 
04-25-89 | § 32.200(b) 
OPEN | §32.300(b) 
11-23-89 | §32.200(a)(1) 
11-23-89 | § 32.200(a)(1) 
10-02-86 | 11-23-89 | §32.200(a)(1) 
10-02-86 | 11-23-89 | §32.200(a)(1) 
11-12-86 OPEN | § 32.200(a)(1) 
09-09-86 OPEN | § 32.300(b) 
06-18-87 | 06-17-90 | § 32.200(a)(i) 
02-05-87 | 04-02-90 | § 32.200(a)(i) 
07-29-85 OPEN | §32.300(b) 
12-2-87 06-3-88 | § 32.200 
02-24-86 | 04-02-89 | § 32.200(a)(b) 
04-30-85 | 04-29-88 | § 32.200(a) 
03-12-85 | 03-11-88 | §32.200(a) 
11-09-87 | 11-08-90 | § 32.200(a) 
12-12-87 | 07-15-88 | § 32.200(a)(1) 
12-10-85 | 12-09-88 | § 32.200(a) 
10-15-86 | 10-14-89 | § 32.200(f)(i) 
10-16-87 | 10-15-90 | § 32.200(a)(i) 
03-06-86 | 03-05-89 | § 32.200(a)(b) 
12-10-85 | 12-09-88 | § 32.200(a) 
12-10-85 | 12-09-88 | § 32.200(a) 
02-05-87 | 02-04-90 | § 32.200(a) 
07-02-87 OPEN | § 32.300(b) 
02-05-87 | 04-02-90 | § 32.200(a) 
08-26-85 | 08-25-88 | § 32.200(a) 
03-07-86 | 03-06-89 | § 32.200(a) 
09-04-85 | 09-03-88 | § 32.200(a)(3) 
08-26-85 | 08-25-88 | §32.200(a) 
03-11-88 OPEN | §32.200(b) 
11-02-87 OPEN | §$32.200 
11-02-87 OPEN | § 32.200 
07-28-87 | 12-01-88 | § 32.200(a)(c)(i) 
07-02-87 OPEN | §32.300(b) 
07-02-87 OPEN | § 32.300(b) 
03-07-86 | 03-06-89 | § 32.200(a) 
08-05-87 | 02-04-89 | § 32.200(a)(3)(i) 
11-02-87 OPEN | § 32.200 
03-05-86 | 03-04-89 | § 32.200(a) 
11-02-87 OPEN | § 32.200 
10-02-86 | 11-23-89 | § 32.200 
10-06-86 | 10-05-89 | § 32.200(a) 
09-26-85 | 09-25-88 | § 32.200(a)(3) 
02-24-88 | 02-23-91 | §32.200(a) 
12-17-85 |. 12-16-88 | § 32.200(a)(3) 
09-11-86 | 09-10-89 | § 32.200(a)(b) 
04-04-86 | 04-03-89 | § 32.200(a) 
03-07-86 | 03-06-89 | § 32.200(a) 
05-01-86 | 04-30-89 | § 32.200(a) 
04-24-87 | 02-23-90 | §32.200(a) 
08-29-86 | 08-28-89 | § 32.200(a)(3) 
12-12-87 | 12-11-90 | § 32.200(a)(3) 
05-01-86 | 04-30-89 | § 32.200(a) 
09-25-86 | 09-24-89 | § 32.200(i) 
11-09-87 | 11-08-90 | § 32.200(a) 
03-11-88 OPEN | § 32.300(b) 
03-04-86 | 03-03-89 | § 32-200(a)(f) 
07-28-87 | 07-27-90 | § 32-200(a){c)({i) 
09-26-85 | 09-25-88 | § 32.200(a)(3) 
09-26-85 | 09-25-88 | § 32.200(a)(3) 
05-01-86 | 04-30-89 | § 32.200(a) 
07-28-87 OPEN , § 32.300(b) 
12-19-86 | 12-18-89 | § 32.200(a)(i) 
07-29-85 OPEN | § 32.300(b) 
07-29-85 OPEN | § 32.300(b) 
03-07-86 | 03-06-89 | § 32.200(a) 
07-17-86 | 03-25-88 | § 32.200(a) 
09-11-86 | 09-10-89 | § 32.200(a)(b) 
11-12-86 OPEN | § 32.200{i) 
12-23-85 | 12-22-88 | § 32.200(a) 
04-01-87 OPEN ! § 32.200(a)(i) 


Bortugno, Frank (Bronx, NY) 86-0082-30 
Bortugno, Ralph (Bronx, NY)... | 86-0082-29 
Bowers, Darralyn (Detroit, Ml) .| 84-0030-01 
Bridges, William D., Jr. (Wilmington, NC).. .| 85-0069-01 
Bryan, Charles B. (Tempe, AZ) . 87-0010-03 
Cannady, Nathaniel Ellis (Asheville, NC).. .| 86-0047-01 
Careccia, Vincent (Farmingdale, NY) .... .| 86-0082-26 
Carson, E. Eugene (Statesville, NC) 85-0004-01 
Carson, Charles (Grosse Point Woods, MI... 85-0066-00 
Chatterjee, Samar (Willow Springs, IL) 83-0065-00 
City Chemicals Company, inc. (Oriando, FL)... ...| 86-0038-02 
City Environmental Services, inc. (Orlando, FL). ....| 86-0038-03 
City Fuel Oil Company (Orlando, FL) .-.| 86-0038-05 
City Industries, Inc. (Orlando, FL) ..4  86-0038-01 
Commonwealth Companies Incorporated (Lincoin, N ...| 86-0100-01 
Commonwealth Electric Company, Inc. (Lincoln, NE)... .-.| 86-0100-00 
Crolich, Peter V. (Mobile, AL) ..| 87-0017-02 
Crossgrove, Richard (Pensacola, FL). ....| 87-0013-01 
Cryer, John P. (Baton Rouge, LA) ...| 85-0062-03 
Cummins, Robert (Enid, OK) ...| 88-0005-00 
Cusenza, Sam (Ypsilanti, Ml) | 85-0024-02 
Cuti, Vincent J., Jr. (Huntington, NY) . ...| 83-0040-03 
Dellinger, Theodore C. (Monroe, NC). ....| 84-0012-01 
DeLuca, Nick (Staten Island, NY) 4 86-0082-25 
Diliberto, Joseph L. (Fairless Hills, PA).. wal 86-107-01 | 
Domanski, Gary Henry (Utica, Ml) ....| 86-0010-02 
Driscoll, John William (Dundale, MD). ..| 86-0011-02 
Duisen, Darret! A. (San Diego, CA) | 86-0105-01 
Dykes, Lamar D. (Nederland, TX)... ...-| 85-0071-03 
Enmanco (Utica, Ml) 86-0010-00 
Environmental Management Corporation (Utica, Ml) 86-0010-00 
Environmental Technology of America, Inc. (Wilbraham, MA). .--| 86-0071-00 
Federal Chandros, inc. (Brooklyn, NY) ..-| 87-0040-00 
Fields, Leroy (Pensacola, FL) | 87-0013-02 
Floyd D. Stuckey & Associate (Winfield, KS)... 84-0028-00 
Foley, Bancroft T., Washington, DC... 86-0004-03 
Franklin Wiring Co. (Youngstown, OH) ---| 85-0044-00 
FSA Engineering Consultants (Winsfield, KS).. ...| 84-0028-00 
Futia, Joseph N., Jr. (Albany, NY) ..| 88-0018-01 
G.B. Industries (Atlanta, GA) ..| 87-0082-05 
Gametronics Corp. (Atlanta, GA). ..| 87-0082-06 
Gates and Fox, Ltd. (Tempe, AZ) ...| 87-0010-00 
Gelb, Michael (Brooklyn, NY) ..| 87-0040-01 
Gelb, Thomas (Brooklyn, NY) ...| 87-0040-02 
Geuther, Herbert G. (Philadelphia, PA)... ..| 86-0004-04 
Goodloe, George M. (Jacksonville, FL) ...| -86-0099-01 
Grant, Alan Blane (Atlanta, GA) ..| 87-0082-05 
Graves, George William (Wilmington, NC). ..| 85-0069-02 
Gredig Industries Inc. (Atlanta, GA) ..| 87-0082-04 
Greer, Arthur (Maitland, FL) ...| 86-0038-00 
Gross, William R. (Big Springs, TX) 86-0002-01 
Hansen, Leonard A. (St. Peter, MN) 85-0019-02 | 
Herbst Electric Co. (Cleveland, Ob).... ..| 87-0081-00 
Hi-Way Surfacing, Inc. (Marshall, MN) ..| 85-0053-00 
Hochreiter, Herbert (Roslyn, NY) ..| 85-0008-01 
Hodges Electric Company (Wilmington, NC) ..| 85-0070-00 
Howard P. Foiey, Company (Washington, DC). ...| 86-0004-00 
Hugo Schulz, Inc. (Lakefield, MN) ...| 85-0047-00 
Ingber, Brian (S. Fallsburg, NY).... --| 86-0096-01 
J.A. LaPorte, Inc. (Arlington, VA) ..| 86-0037-00 
James Electric Co., Inc. (Huntington, WV) . ..| 687-0046-00 
Jerlow, John A. (Lakefield, MN) 85-0047-02 
Jerpbak, Daniel R. (Owatonna, MN) 86-0024-01 
Jethani, Nandial (Williston Park, NY)... .| 86-0082-27 
J.N. Futia Co., Inc. (ALbany, NY) .| 88-0018-00 
Johson, C. Theodore (Indianapolis, IN) .. .| 84-0023-04 
Jordan, William F. (Tempe, AZ) .| 87-0010-02 
Komatz Construction Co., Inc. (St. Peter, MN.) ..| 85-0019-00 
Komatz, Thomas P. (St. Peter, MN) .| 85-0019-00 
Kruse, Lloyd C. (Lakefield, MN).... .| 85-0047-01 
Kruse, William B. (Tempe, AZ) .| 87-0010-01 | 
L&J Waste Service, Inc. (Hialeah, FL)... .| 85-0079-02 
Law, David P. (Greenwell Springs, LA)... co .| 85-0064-00 
Law, Theresa McBeth (Greenwell Springs, LA «| 85-0064-01 
Lench, Frank P. (Lafayette, CA) ..| 86-0004-01 
Leyendecker Highway Contractors, Inc. (Laredo, TX) . .| 86-0014-00 
Lizza Industries, inc. (Roslyn, NY) ..| 85-0008-00 
Lofgren, Sven (Lincoln, NE)... ae seth pplbteninsisteapsiccieatatcaelgsabiticnhubbaidont ipa 
McDowell Contractors, Inc. (Nashville, TN)... 84-0014-00 
Meyer-Rohiin, inc. (Buffalo, MN) 86-0081-00 
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EPA MASTER LIST OF DEBARRED, SUSPENDED AND VOLUNTARILY ExCLUDED PERSONS—Continued 
Name and jurisdiction File No. Status ! From To Grounds 


04-01-87 OPEN | § 32.200(a)(1) 
09-11-86 | 09-10-89 | §32.200(a)(b) 
06-18-87 | 06-17-90 | §32.200(a) 
01-06-86 | 01-05-89 | § 32.200(a) 
08-19-86 | 08-18-89 | § 32.200 
12-17-85 | 12-16-88 | § 32.200(a)(3) 
11-09-87 | 11-08-90 | § 32.200(a) 
10-10-85 | 10-09-88 | § 32.200(e)(i) 
11-09-87 | 11-08-90 | § 32.200(a) 
02-24-86 | 03-26-89 | § 32.200(b) 
04-16-87 | 10-15-88 | § 32.200(a) 
12-02-87 | 10-14-88 | § 32.200 
05-11-87 | 05-10-90 | § 32.200(a) 
01-15-86 | 03-03-89 | § 32.200(a)(f) 
07-02-86 | 08-07-89 | § 32.200(c)(i) 
04-24-87 | 04-23-90 | §32.200(a) 
11-02-87 OPEN | § 32.200 
11-02-87 OPEN § 32.200 
11-02-87 OPEN | § 32.200 
10-02-86} 11-23-89 | § 32.200(a)(i) 
07-29-85 | 10-13-89 | § 32.200(a)(i) 
03-07-86 | 03-06-89 | § 32.200(a) 
12-19-86 | 12-18-86 | § 32.200(a)(i) 
07-17-86 | 07-16-89 | § 32.200(a) 
07-17-86 | 07-16-89 | § 32.200(a) 
07-02-86 | 08-07-89 | § 32.200(c)(i) 
07-02-86 | 08-07-89 | § 32.200(c)(i) 
07-02-86 | 08-07-89 | § 32.200(c)(i) 
12-10-85 | 12-09-88 | § 32.200(a)(3) 
07-29-85 | 10-13-89 | § 32.200(a)(i) 
11-09-87 | 11-08-90 | § 32.200(a) 
11-12-86 Open | § 32.200(i) 
04-24-87 | 04-23-90 | § 32.200(a) 
11-02-87 Open | § 32.200 
02-05-87 | 02-04-90 | § 32.200(a) 
05-01-86 | 04-30-89 | § 32.200(a) 
10-07-85 10-6-88 | § 32.200(e)(i) 
08-26-85 8-26-88 | § 32.200(a) 
1-22-86 | 01-21-89 | § 32.200(a) 
1-22-86 | 01-21-89 | §32.200(a) 
12-10-85 | 12-09-88 | § 32.200(a) 
07-29-85 Open | § 32.300(b) 
07-29-85 Open | § 32.300(b) 
07-29-85 Open | § 32.300(b) 
07-29-85 Open | § 32.300(b) 
03-06-89 | 03-05-89 | § 32.200 (a)(b) 
03-06-86 | 03-05-89 | § 32.200(a)(b) 
12-15-87 Open | § 32.300(b) 
03-06-86 | 03-05-89 | § 32.200(a)(b) 
02-24-86 | 04-02-89 | § 32.200(a)(b) 
12-19-86 | 12-18-89 | § 32.200(i) 
03-18-86 | 07-15-89 | §32.200(i) 
02-24-86 | 04-02-89 | § 32.200(a)(b) 
11-02-87 Open | § 32.200 
08-20-86 | 08-19-89 | §32.200(f)(i) 


Meyer, Thore P. (Buffalo, MN) 86-0081-01 
Midhampton Asphalt (Roslyn, NY)... ...| 85-0008-03 
Millspaugh, Michael J. (Mobile, AL) | 86-0107-02 
Modern Electric Co. (Statesville, NC).. ...| 85-0004-00 
Moore, Gray E. (Jr.) (Greenwood, SC).... ..-| 86-0108-00 
Moorse, Lawrence (Marshall, MN) ...| 85-0053-01 
Morales, Rene (Bronx, NY) | 86-0082-32 
Newt Solomon, Inc. (Nashville, TN) .... ....| 85-0058-00 
O'Mara, Lawrence (Chicksville, NY).... | 86-0082-24 
Oweris, Jerry B. (Southfield, Ml) ...| 85-0065-00 
Parkhill-Goodioe Co., Inc. (Jacksonville, FL).. ....| 86-0099-00 
Payne, James (Enid OK) ...| 88-0005-01 
Piccinonna, Julio (Hollywood, F ai | 85-0079-01 
Pinney, J.A. Bruce (Bala Cynwyd, PA) ..| 84-0023-06 
Pipeline Renovation Service, Inc. (Tacoma, WA). ....| 86-0078-00 
Pirnos, Wayne (Woodbridge, NY) ...| 86-0096-03 
Polymer Chemical, Inc. (Atlanta, GA).. ....| 87-0082-00 
Polymer Group, Ltd. (Atlanta, GA) | 87-0082-03 
Polymer industriec, Inc. (Atlanta, GA)...... | 87-0082-02 
Resource Conservation & Recovery of America, Inc. (Orlando, ....| 86-0038-04 
Rio Grand Construction Company (Bunkie, LA) ...| 85-0063-00 
Rogers, Joseph J. (Pittsburgh, PA) ....| 86-0004-02 
Rol-Away Systems, Inc. (Hollywood, FL) ...| 85-0079-00 
Rupp Construction Company, Inc. (Slayton, MN)... ...-| 85-0048-00 
Rupp, Douglas (Slayton, MN) w| 85-0048-01 
Sarandos, Constantino (Gus) (Tacoma, WA) | 86-0078-02 
Sarandos, Dolores K. (Tacoma, WA) ....| 86-0078-01 
Sarandos, George (Tacoma, WA) ....| 86-0078-03 
Saunders, George F. (High Point, NC). .-| 65-0017-02 
Sauseda, Roy (Bunkie, LA) ....| 85-0063-02 
Schillizzi, Jack (Bronx, NY) ..| 86-0082-32 
Schorr, Paul C. (Ill) (Lincoln, NE) ..| 87-0014-00 
Service Scaffold, Inc. (S. Falisburg, NY) . ..|  86-0096-00 
Sheldon, Cynthia A. (Atlanta, GA) ..| 87-0882-08 
Smith, Norman F. (Wilbraham, FL)... ..| 86-0071-01 
Smith, Paul F. (Lakefield, MN) ..| 85-0047-03 
Solomon, Newt (Nashville, TN) ..| 85-0058-01 
Stuckey, Floyd D. (Winfield,KS) ..| 84-0028-01 
Tow Brothers Const., Company (Fairmont, MN).... ...| 85-0054-00 
Tow, James (Fairmont, MN) ...| 85-0054-01 
Toy, Daniel Lee (Utica, Ml) ...| 86-0010-03 
Tubre Enterprises (Bunkie, LA) ..| 85-0062-01 
Turbre Enterprises, Inc. (Bunkie, LA)... ..| 85-0062-00 
Tubre, Charles (Baton Rouge, LA)... ..| 85-0062-02 
Tubre, Thomas (Bunkie, LA) ..| 85-0063-01 
Universal Engineering & Supply, Inc. (Sulphur, LA) .. ..| 85-0071-00 
Universal Engineering (Sulphur, LA) ..| 85-0071-05 
Universal Engineering Services, Inc. (Willow Springs, IL) ..| 88-0002-05 
Universal Wheels, Inc. (Sulphur, LA) ..| 85-0071-06 
Valentini, Joseph (Ypsilanti, Ml) ..| 85-0024-01 
Watson Electrical Construction Co. (Wilson, NC)... ..| 86-0109-00 
Williams, G. Marvin (Asheville, NC) ..| 86-0047-02 
Wolverine Disposal, inc. (Ypsilanti, Ml) ..| 85-0024-00 
X Chem, Inc. (Atlanta, GA) ..| 87-0082-01 
Young, Frank Paul (Sr.) (Glen Burnie, MD) ..| 86-0011-01 


m 


m 
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1D=Debarred; S=Suspended; VE=Voluntarily Excluded. 


[FR Doc. 88-7378 Filed 44-88; 8:45 am] Gurnee, Jr., Darya Smola, Ciba-Geigy B. The Notice of Intent to Cancel 
BILLING CODE 6560-50-M Corporation, P.O. Box 18300, C. The Proposed Label 
Greensboro, NC 27419. D. Procedural History 


Il. Legal Standard 


For Respondent: Robert S. A. The Statutory Test 


Diazinon; Ciby-Geigy Corporation, et McLaughlin, Andrew G. Gordon, Kevin 
: 1 : : . Th f Risk Wz ti 
al., Petitioners Lee, Steven Wolfson, U.S. - ee ee 
[FIFRA Docket Nos. 562, et al.; FRL-3360-7} Environmental Protection Agency, 401M 1 The Risks of Continued Use 
Final sai Street, SW.., Washington, DC 20460. A. Diazinon’s Comparative Toxicity 
inal Decisio For Intervenor: Janice K. Corr, B. Routes of Exposure 
Appearances: Telisport W. Putsavage, New York State C. Magnitude of Exposure 
is Department of Environmental D. Risk Assessment Based on Toxicity and 
For Petitioners: Kenneth W. 


i Residue Data 
Weinstein, John D. Connor, Jr., Charles woe 50 Wolf Road, Albany, E. Reported Bird Kills 


A. O'Connor, III, Michael J. Anderson, F. Ciba-Geigy's Field Studies 
Sandra A. Hoffmann, McKenna, Conner _‘ Table of Contents G. Ultimate Risk Findings 

& Cuneo, 1575 Eye Street, NW., I. Background IV. The Benefits of Continued Use 
Washington, DC 20005. William H. A. Diazinon A. Economic Impact of Cancellation 
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1. Price Competition 
2. Turf Damage 
—White grubs 
—Minor pests 
—Resistance 
3. Summary of Economic Benefits 
B. The Relative Safety of Diazinon 
1. Acute Toxicity 
2. Chronic Health Risk 
3. Wildlife Risk 
V. Conclusions: The Risk-Benefit Balance 


Final Decision 


This proceeding represents the first 
attempt by the Agency to cancel 
pesticide registrations based solely on 
alleged risks to birds. The registrations 
at issue are those that permit the use of 
diazinon on golf courses and sod farms. 
Though the argument for cancellation is 
not premised on a risk to human health, 
the case for continued use is not based 
on benefits to public health programs or 
food crops as is often true in 
cancellation proceedings. Thus, the risk- 
benefit assessment required here under 
the Federal Insecticide, Fungicide and 
Rodenticide Act (FIFRA) involves an 
unprecedented balancing of factors 
which must be carefully evaluated. 

The risk analysis encompasses issues 
at the forefront of the field of avian 
toxicology. It has been made all the 
more difficult by Ciba-Geigy’s numerous 
recent label amendments and the 
relative lack of field experience under 
its proposed revisions. Nonetheless, 
certain identifiable risks would remain 
under the proposed label. Moreover, 
despite the massive hearing record, the 
benefits case presented by Ciba-Geigy is 
singularly weak. For the reasons set 
forth below, I conclude that Ciba-Geigy 
has failed to meet its burden of proving 
that the benefits of continued diazinon 
use on golf courses and sod farms justify 
the risks entailed thereby. The 
registrations at issue are cancelled 
unless amended to prohibit use on golf 
courses and sod farms. 


I. Background 
A. Diazinon 


Diazinon is the popular name for O, 
O-diethyl O-(2-isopropyl-6-methyl-4- 
pyrimidinyl) phosphorothioate. EPA W- 
1 (pp. 3-6); CG Ex. 8 (p. 3); RX 4 (p. I-2).? 


1 | have adopted the record citation format used 
by the Presiding Officer. See Initial Decision at 4-5. 
The parties’ briefs on appeal are cited as “EPA 
Exceptions” and “CG Reply”. The parties’ post-trial 
briefs to the Presiding Officer are cited as “[EPA/ 
CG| Post-Tr. Bf.” and “{EPA/CG} Post-Tr. Reply.” 

Although the entire record has been considered in 
making this decision, citations included in this 
opinion are not intended to be exhaustive. 


It is marketed under several trade 
names, including Spectracide, AG 500, 
Sarolex, D-Z-N, Diazinon 14G, and 
Spectracide Lawn and Garden Insect 
Control. /d. In its pure form, diazinon is 
a colorless liquid. It is variously 
formulated as wettable powder, 
granules, and emulsifiable liquid, and 
used to control a variety of pests on 
turfgrass, fruits, nuts, vegetables, and 
ornamental plants, as well as household 
insects. /d.; Initial Decision at 10. 

Like other organophosphates, 
diazinon inhibits the enzyme 
cholinesterase, thereby disrupting the 
transmission of nerve impulses. 
Organophosphate poisoning can result 
in respiratory difficulty and arrest, 
paralysis, convulsions, and coma. Initial 
Decision at 10; EPA W-5 (p. 2). 

Although petitioner Ciba-Geigy is the 
major producer of diazinon, 494 
registrants hold registrations for 
products containing diazinon. EPA W-1 
(pp..3-4). Of the 8,000,000 Ibs. of 
diazinon used annually, golf courses use 
about 512,000 lbs., and sod farms use 
about 60,000 Ibs. RX 4 (p. I-3). As a 
result of regional differences in pest 
problems due to climate and soil 
variations, diazinon is the leading 
pesticide in the southeast and west, but 
not in other areas of the country. /d. (pp. 
III-5 to II-6). 

On golf courses, tees and greens 
require the most intensive pesticide 
treatments. Jd. (p. III-5); CG Ex. 79 (pp. 
4-6); Tr. 2664-67, 2671. They comprise 
about three percent of the typical course 
and are generally treated up to four 
times per year. /d. Fairways develop 
fewer pest problems and receive fewer 
applications. Jd. They comprise 37.5 
percent of the average golf course and 
are generally treated only once a year. 
Id. Of the 12,788 golf courses in 
existence in 1980, approximately 51 
percent used diazinon on a total of 
102,422 acres. RX 4 (pp. III-5 to III-6). 
Eighty percent of diazinon treatments on 
golf courses occur between May and 
September. CG Ex. 95 {p. IV-3). 
Applications are usually made 
curatively once a certain level of turf 
damage is observed, not on a 
preventative basis. CG EX. 79 (p. 5). 

Sod farms generally undergo complete 
tillage and turf removal every 12 to 18 
months, thereby disrupting the life 
cycles of many pests. CG Ex. 84 (p. 6); 
RX 4 (p. HI-7). Consequently, they are 
relatively light users of pesticides, 
treating an estimated six percent (16,000 
acres) of the sod under preduction 
annually with diazinon. Jd. Diazinon 
application on sod farms is usually 
made in spot treatments. /d. 
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B. The Notice of Intent to Cancel 


On January 6, 1986, the Agency 
initiated a Special Review of all ' 
products containing diazinon registered 
for use on golf courses and sod farms. 51 
FR 1842. EPA simultaneously issued a 
Preliminary Determination proposing to 
cancel registrations and deny 
applications for use of diazinon products 
on these two sites. /d. Information 
supporting these actions was set forth in 
a Support Document (RX 4), which was 
made available to the public for review 
and comment. 

After soliciting comments from the 
Secretary of Agriculture and the 
Scientific Advisory Panel as required by 
FIFRA, and after considering the views 
of the registrants and other interested 
parties, the Agency issued its Notice of 
Intent to Cancel. 51 FR 35034 (October 1, 
1986) (RX 5). The Notice reviewed the 
evidence set forth in the Support 
Document as well as data obtained 
during the Special Review. Based on 
diazinon's acute toxicity, estimated 
doses consumed by birds, diazinon 
application practices, reported bird kills, 
problems associated with reporting bird 
kills, and effects on endangered species, 
the Agency concluded that the hazard 
caused by diazinon use on golf courses 
and sod farms is “widespread and 
continuous.” /d. at 35037. The Agency 
also determined that the major pesticide 
alternatives are not less effective than 
diazinon, and that cancellation would 
increase operating costs for golf courses 
by $937,200 (.05 percent of total 
maintenance costs) and for sod farms by 
$300,000 (.14 percent of gross revenues). 
Id. The Agency then rejected numerous 
regulatory alternatives to cancellation, 
including reduced application rates, 
geographic and seasonal restrictions, 
and additional hazard warnings. /d. at 
35044. It concluded that the avian risk 
outweighs the “minor” economic benefit 
of continued use, and that “cancellation 
is the only appropriate action.” Jd.? 


C. The Proposed Label 


Historically, diazinon application 
rates on turf have typically ranged from 
one to eleven Ibs. active ingredient per 
acre (ai/A), with a standard application 
rate of four to eight lbs. to control most 
pests. CG Ex. 112 (p. 13); CG Ex. 8 (p. 3); 
CG Ex. 66 (pp. 5-6). Recommended rates 
for some pests were as low as one to 
two lbs. (sod webworms and chinch 
bugs) and as high as fifty-four Ibs. ai/A 


2 The Notice was subsequently amended to 
clarify its scope (52 FR 5656 (RX 7)) and to revise 
the provision governing existing stocks. 51 FR 45039 
(RX 6). 
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—- nematodes). /d.; EPA Ex. W-1 
(p. 10). 

In 1986, Ciba-Geigy reduced the rate 
on certain diazinon labels to a maximum 
of four Ibs. Initial Decision at 8 n.11. 
Since the Notice of Intent to Cancel was 
issued, Ciba-Geigy has come forward 
with a series of additional proposed 
label amendments in an effort to reduce 
diazinon’s risk to birds. Ciba-Geigy 
represents that all diazinon registrants 
in this proceeding have agreed to adopt 
the proposed label if approved. See 
Initial Decision at 10 n.14. Apparently no 
registrant continues to defend the 
existing registrations. See CG Reply at 
22. Because FIFRA § 6(b) requires the 
Agency to consider label changes as an 
alternative to outright cancellation, I 
agree with the Presiding Officer that the 
issue here is whether the proposed label, 
not the existing label, comports with 
FIFRA. See Initial Decision at 7, 10 n.14. 

The proposed amendments are more 
fully described in the Initial Decision. /d. 
at 8-10. Among other things, they reduce 
the maximum application rate to two 
Ibs., to be followed seven days later by 
a second two-pound treatment for 
certain pests (referred to as the “2+2” 
rate). Jd. They also require post- 
treatment irrigation and other 
application practices, and impose 
geographic and seasonal restrictions to 
protect Atlantic brant, American 
wigeon, and endangered species. /d. 

* On appeal, Ciba-Geigy represents that 
it will further amend its labels to require 
that only certified applicators apply 
diazinon on golf courses and sod farms 
as recommended by the Presiding 
Officer (CG Reply at 23), and to prohibit 
the feeding of birds on treated areas to 
protect mallard ducks. Jd. at 27. 
Although it is unclear whether the other 
registrants have agreed to adhere to 
these proposals, it is within my 
discretion under FIFRA section 6{b) to 
require additional amendments, and I 
accept Ciba-Geigy’s proposals on appeal 
as further refinements of the core issue 
in this case. 


D. Procedural History 


_ Several registrants filed objections to 
the Notice and requested a hearing as 
permitted by FIFRA section 6(b). At trial 
Ciba-Geigy took the lead in presenting 
evidence in support of continued 
registration. The hearing commenced 
August 24, 1987, and was closed 
December 30, 1987. Initial Decision at 3- 
4 


At the hearing, the parties called more 
than forty witnesses and generated a 
massive record, including 546 exhibits 
and more than 5,700 pages of transcript, 
the overwhelming majority of which 
relates to the risk analysis. For example, 


EPA called sixteen risk witnesses and 
five benefit witnesses, while Ciba-Geigy 
called sixteen risk witnesses and six 
benefit witnesses. The trial judge, Chief 
Administrative law Judge Gerald 
Harwood, consolidated these 
voluminous materials into a lucid and 
straight-forward Initial Decision issued 
January 25, 1988. Although I disagree 
with his ultimate recommendation, I 
accept many of his findings and 
conclusions. I want to express my 
appreciation for Chief Judge Harwood’s 
excellent presentation of the salient 
facts which made my task much easier. 

Based on laboratory toxicity data, 
estimated residue levels, avian exposure 
evidence, and the reported bird kills, the 
Presiding Officer found that diazinon is 
“a very definite hazard to birds as used 
under its present registered labels.” 
Initial Decision at 47. He further found 
that the proposed 2+2 application rate 
followed by irrigation ‘does not reduce 
residues to non-hazardous levels.” Jd. at 
61. He also found, however, that Ciba- 
Geigy’s recent field studies show that 
the actual risk is less than that 
suggested by the laboratory data, stating 
that bird kills are “not likely to occur 
with any predictable frequency or in any 
predictable numbers.” Jd. He concluded 
that continued use under the proposed 
label would result in “an undetermined 
number of deaths,” that the evidence “‘is 
not sufficient to quantify the adverse 
effects with any greater degree of 
precision,” but that the hazard “cannot 
be dismissed as insignificant” and 
would justify cancellation if the benefits 
of diazinon are “trivial.” Jd. at 62-63. 

On the benefits side, the Presiding 
Officer found that diazinon is the most 
economical pesticide of proven efficacy 
for treating all major turf pests and the 
only available pesticide for treating one 
or two minor pests; that cancellation 
would increase costs to those who use it 
and could result in a less competitive 
market for all golf course and sod farm 
pesticide users; and that cancellation 
might increase the likelihood that pests 
will build up a resistance to one or more 
of the remaining alternatives. /d. at 78- 
79. 

In balancing the risks and benefits, 
the Presiding Officer concluded that the 
benefits could not be dismissed as 
trivial, stating that “[w]Jithout grass 
there would be no golf course, no game 
of golf and no crop for the sod farm to 
sell.” /d. at 79. He concluded that with 
strict compliance with the proposed 
label “bird kills might be reduced to an 
unusual occurrence,” and that 
diazinon's benefits would justify its 
risks if such adherence were ensured by 
requiring the use of a certified 
applicator. /d. at 80. “Giving Ciba-Geigy 
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the benefit of the doubt that rigid 
adherence [to the proposed label] 
diminishes the likelihood of bird kills,” 
the Presiding Officer held that 
reclassifying the use of diazinon on golf 
courses and sod farms for restrictive use 
would eliminate unreasonable adverse 
effects under the new label. Jd. at 81-82. 

The Agency filed exceptions to the 
Initial Decision, incorporating by 
reference its post-trial submissions to 
the Presiding Officer. It argues that the 
“fundamental flaw” in the Initial 
Decision is an improper balancing of the 
risks and benefits which conflicts with 
the balance struck in the Notice of 
Intent to Cancel. The Agency also 
contends that certain factual findings 
are based on a misapplication of the 
burden of proof. It specifically 
challenges findings regarding the impact 
of uncontrolled pests, the possibility of 
resistance, the effect of cancellation on 
price competition among remaining 
insecticides, and whether restricting use 
of diazinon to certified applicators 
would reduce the avian risk. 

Despite the numerous factual findings 
adverse to its position, Ciba-Geigy filed 
no exceptions to the Initial Decision as 
permitted by the Agency's rules. See 40 
CFR 164.101(a)(1). In its Reply to the 
Agency’s exceptions, Ciba-Geigy 
essentially sets out its entire affirmative 
case against cancellation. As noted 
above, it agrees to abide by the 
restricted use classification 
recommended in the Initial Decision, 
and proposes yet another label 
amendment prohibiting the feeding of 
birds on treated turf. CG Reply at 27. It 
argues that the risk to individual birds 
under the proposed label would be 
“low” (/d. at 1185), and that FIFRA 
requires cancellation only where a 
pesticide adversely affects long-term 
bird populations or results in 
widespread, frequent, or repeated kills. 
Id. at 181-83. Characterizing diazinon’s 
benefits as “significant,” it concludes 
that they justify the “minimal” avian 
risk under the proposed label. Jd. at 
241.3 


Il. Legal Standard 
A. The Statutory Test 


The statutory standard for pesticide 
registration requires that a pesticide 
perform its intended function without 
causing “unreasonable adverse effects 
on the environment.” FIFRA section 
3(c){5){C), 7 U.S.C. 136a(c}(5)(C). The 


3 The New York State Department of 
Environmental Conservation, an intervenor in the 
case, also filed a response to EPA's exceptions, 
basically concurring with the Agency's objections to 
the Initial Decision. 
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phrase “unreasonable adverse effects on 
the environment” is defined as “any 
unreasonable risk to man or the 
environment, taking into account the 
economic, social, or environmental costs 
and benefits of the use of any pesticide.” 
FIFRA section 2(bb), 7 U.S.C. 136(bb). 
The ultimate burden of proof—i.e., the 
risk of non-persuasion—remains at all 
times on the registrant. See, e.g., 
Environmental Defense Fund, Inc. (EDF) 
v. EPA, 548 F.2d 998, 1015-16 (D.C. Cir. 
1976), cert. denied, 431 U.S. 925 (1977); 
EDF v. EPA, 510 F.2d 1292, 1297, 1302 
(D.C. Cir. 1975). Although the proponent 
of cancellation has the burden of coming 
forward with an affirmative case, 40 
CFR 164.80{a), once some cognizable 
risk is shown “the responsibility to 
demonstrate that the benefits outweigh 
the risks is upon the proponents of 
continued registration.” EDF v. EPA, 548 
F.2d at 1005. 

FIFRA section 6{b), which specifically 
addresses cancellation, states that a 
notice of intent to cancel may be issued 
if: 

a pesticide or its labeling or other material 
required to be submitted does not comply 
with [FIFRA] or, when used in accordance 
with widespread and commonly recognized 
practice, generally causes unreasonable 
adverse effects on the environment * * *. 


FIFRA section 6(b), 7 U.S.C. 136d(b) 
(emphasis added). In its post-trial brief 
to the ALJ, Ciba-Geigy focused on the 
word “generally” and argued that 
cancellation is justified only if a 
pesticide causes unreasonable adverse 
effects most of the time it is used. CG 
Post-Tr. Bf. at 16-17. Although it is 
unclear whether Ciba-Geigy maintains 
this interpretation on appeal (cf. CG 
Reply at 241), I will address it briefly. 
FIFRA section 6(b) requires compliance 
with all other provisions of the statute, 
including FIFRA section 3(c)(5)(C) which 
prohibits unreasonable adverse effects 
on the environment without regard to 
whether such effects are caused 
“generally.” Moreover, Ciba-Geigy's 
reading of the word “generally” as 
meaning “most of the time” is unnatural. 
In light of the basic statutory standard 
in FIFRA section 2(bb), which requires 
consideration of a broad range of 
factors, “generally” is more 
appropriately read as meaning “with 
regard to an overall picture” (a 
possibility that Ciba-Geigy itself 
mentions in its post-trial brief, p. 17). It 
is simply untenable to suggest that 
FIFRA requires continued registration 
where a pesticide causes unreasonable 
adverse effects in less than 51 percent of 
the cases in which it is used. 


B. The Degree of Risk Warranting 
Cancellation 


Ciba-Geigy also contends that 
cancellation is justified only if continued 
use of diazinon would adversely affect 
long-term bird populations or result in 
widespread mortality. CG Reply at 181- 
83. This argument conflicts with the 
basic statutory standard, which requires 
cancellation if continued use would 
cause “any unreasonable risk to man or 
the environment.” FIFRA section 2(bb) 
(emphasis added). The legislative 
history confirms the plain meaning of 
the statute “that any adverse effect 
ought not to be tolerated unless there 
are overriding benefits from the use of a 
pesticide.” S. Rep. No. 970, 92d Cong., 2d 
Sess. 11 (1972); see also H.R. Rep. No. 
511, 92 Cong., 1st Sess. 14 (1971). Neither 
FIFRA nor the implementing regulations 
suggests that some threshold level of 
risk must be shown as a predicate for 
cancellation. Indeed, the only mention of 
population effects as a separate basis 
for initiating a Special Review was 
deleted from the regulations in 1985. 
Compare 40 CFR 154.7(a)(1986) with 40 
CFR 162.11(a)(3)(1984). 

This conclusion is consistent with 
prior Agency practice. As stated in a 
previous FIFRA cancellation proceeding; 


The FIFRA does not specify that any 
specific level or magnitude of risks must be 
found to exist before a pesticide may be 
cancelled. * * * 

I am persuaded by the language of the 
FIFRA, its legislative history, and applicable 
case law that a finding of any risk from the 
use of a particular pesticide, if the risk is 
“unreasonable” in relation to the benefits of 
its continued use, is sufficient to warrant 
cancellation. It is my understanding of the 
law that the statute is phrased so as to avoid 
the necessity of establishing or proving any 
specific level or threshold of risk which 
would be required to “trigger” a risk/benefit 
assessment. 


In re Chapman Chemical Co. (Mercury), 
FIFRA Docket No. 246, at 7 (February 17, 
1976) (emphasis in original; footnotes 
omitted). 

Ciba-Geigy bases its argument to the 
contrary on a draft EPA Guidance 
Document (RX 274) prepared by Agency 
staff scientists which sets forth 
guidelines for conducting terrestrial field 
studies. See CG Reply at 181-83. This 
document states on its face, however, 
that it is “a technical paper,” not a 
policy statement. RX 274 (Preface). I 
agree with the Presiding Officer that this 
paper does not set forth Agency policy 
as to what constitutes an unreasonable 
risk under FIFRA. See Initial Decision at 
47 n.129; EPA Ex. W-19 (p. 9). Moreover, 
the Guidance Document itself recognizes 
that regulatory action is warranted not 
only by widespread or frequent 
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mortality, but also by the less stringent 
standard of “repeated” kills. RX 274 (p. 
70). Although Ciba-Geigy correctly 
points out that minor risks may 
sometimes be addressed through 
regulatory restrictions short of 
cancellation (CG Reply at 183), 
cancellation is the only alternative 
where other restrictions would not 
reduce the pesticide’s risk, even a minor 
risk, to a level justified by the benefits 
of continued use. 

In short, Ciba-Geigy has the burden of 
proving that the risk, no matter how 
limited, associated with continued use 
of diazinon under the proposed label is 
outweighed by cognizable benefits. 


Ill. The Risks of Continued Use 


The evidence relating to avian risk 
presented at the hearing consists 
primarily of laboratory data reflecting 
diazinon’s comparative toxicity, 
testimony on avian feeding ecology, 
residue levels, estimated consumption, 
reported bird kills, and field studies. 
Each will be discussed separately. 


A. Diazinon’s Comparative Toxicity 


Comparative toxicity is measured by 
reference to a substance’s median lethal 
dosage, or LDso, the single dose that 
causes mortality in 50 percent of adult 
birds. The dose is administered by 
gelatin capsule or gavage, and the LDso 
is expressed in milligrams of test 
substance per kilogram of bird body 
weight (mg/kg). Also relevant is the 
median lethal concentration (LCs50), 
derived from dietary tests in which 
young chicks are exposed to various 
concentrations of the test substance in 
their feed over five days. The LCso is 
expressed in parts per million (ppm) and 
reflects the concentration estimated to 
kill 50 percent of the birds tested. See 
Initial Decision at 11-12. 

Most published avian LDso values for 
diazinon are below 10 mg/kg, levels 
categorized by EPA's Office of Pesticide 
Programs as “very highly toxic.” /d. at 
12-13. Diazinon’s LCso levels range from 
245 ppm (“highly toxic”) to 47 ppm 
(“very highly toxic”). Jd. 


B. Routes of Exposure 


In any risk assessment, toxicity data 
must be viewed in light of potential 
exposure. The record demonstrates 
conclusively that both migratory and 
non-migratory waterfowl such as geese 
and ducks are directly exposed to 
diazinon residues on turf due to their 
use of golf courses and sod farms for 
foraging. Initial Decision at 25-27. Dr. 
Kenneth Abraham, Wildlife Biologist for 
the Ontario Ministry of National 
Resources, explained that such exposure 
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is becoming increasingly likely as 
natural feeding habitats such as 
wetlands continue to be destroyed by 
natural causes and human activity. /d. at 
25-26. Golf courses provide the 
openness and cover necessary for 
feeding and escape from predators, as 
well as attractive expanses of sheltered 
water. Jd. They can serve as extensions 
of nearby wetlands and other traditional 
habitats, or provide the only refuge in an 
urban environment. /d.* Although some 
sod farms differ from golf courses in a 
few material respects, the weight of the 
evidence shows that the similarities 
outweigh the differences, and that both 
sites, in the words of Dr. Abraham, “are 
important areas for refuge and feeding 
within flyways and urban locations.” 
EPA W-3 (p. 9); accord, EPA W-5 (pp. 
17-18); EPA W-13 (p. 78).5 

Non-waterfow!l species do not 
generally feed on grass or turf, but on 
insects, seeds and invertebrates such as 
earthworms. The primary route of 
diazinon exposure for these birds would 
be residues on seeds or invertebrates as 
well as direct ingestion of diazinon 
granules. Pierre Mineau, a pesticide 
evaluator with the Canadian Wildlife 
Service, testified that birds have been 
known to ingest diazinon granules 
directly, possibly mistaking them for 
food or grit ingested to facilitate 
digestion.® 

Other routes of exposure for all birds 
include diazinon-contaminated puddles 
that are used for drinking water or 
provide opportunities for dermal 
exposure. Initial Decision at 43 n.111. 


C. Magnitude of Exposure 


The Presiding Officer thoroughly 
analyzed the conflicting evidence 
presented by the parties regarding 
residue levels expected to result from 
Ciba-Geigy's proposed 2+2 rate. Initial 
Deicison at 17-24. The parties’ estimates 
are based on RUD values (Residue per 
Unit Dose), which reflect residues 
resulting from a one pound per acre 
application. /d. at 17. Because Ciba- 
Geigy's proposed 2+2 rate calls for a 
repeat application after seven days, 
diazinon’s five-day half-life was also 
considered so that estimated peak 
values reflect the degree to which the 


* Of 1120 golf courses surveyed in 1986, 336 
reported waterfowl as usually or always present. 
Initial Decision at 47-48. 

5 In light of the serious problems associated with 
the accurate documentation of bird kills, see page 
22, infra, | find the lack of reported bird kills on sod 
farms to be insufficient to refute Dr. Arbaham's 
expert testimony in this regard. 

6 Initial Decision at 17; EPA W-4 (p. 4); accord, 
EPA W-13 (p. 25); EPA W-22 (p. 14). 


first application has dissipated.” These 
RUD values (unit of measure=ppm) are 
then correlated with the LDsos (unit of 
measure = mg/kg) to determine whether 
lethal residues exist after a 2+2 
application. See Section III. D, infra. 

On behalf of the Agency, Mr. Mineau 
calculated low, medium, and high 
“worst case scenario” RUD values of 
53.3, 76.9, and 105 ppm for liquid 
diazinon, post-irrigation.® Because 
residues for other application rates are 
linearly related,® expected residues from 
a two-pound application would range 
from 106.6 to 210 ppm for the worst case. 
Although Mineau reviewed fourteen 
residue studies, he viewed only six as 
yielding statistically valid data. He gave 
the greatest weight to the two studies 
with the most samples, both of which 
were commissioned by Ciba-Geigy. 
Initial Decision at 17-18. Factoring in 
diazinon’s five-day half-life, Mineau 
concluded that peak residues from a 
2+2 application would range from 147 
to 212 ppm. /d. at 24. 

Ciba-Geigy attempted to refute 
Mineau’s calculations through Mr. Larry 
Brewer, a field research leader for the 
Institute of Wildlife Toxicology. In 
virtually his only credibility 
determination, the Presiding Officer 
rejected Brewer's testimony as 
“unpersuasive” (id. at 19), going so far 
as to say that “Mr. Brewer's objectivity 
* * * is open to question.” /d. at 21. This 
finding is apparently based on certain 
inconsistencies revealed during cross- 
examination, as well as Mr. Brewer’s 
failure to disclose the specifics of his 
analysis and calculations (unlike the 
detailed presentation of Mr. Mineau). /d. 
at 20-22. Although my review of the 
record is de novo, credibility 
determinations made by the Presiding 
Officer should be given special 
weight.?° 

Ciba-Geigy's brief on appeal does not 
discuss the Presiding Officer’s findings 
regarding residue levels. Instead, it 
incorporates by reference its discussion 
of residues set forth in its post-trial 
brief. See CG Reply at viii, n.2. Because 
this post-trial brief was submitted to the 
AL] before the Initial Decision was 
issued, it obviously does not address the 


7 Initial Decision at 23-24. Although one Ciba- 
Geigy witness determined diazinon’s half-life to be 
four days, he conceded that the difference did not 
significantly affect anticipated residue levels. /d. at 
23 n.58; Tr. 3892-93. 

8 See Initial Decision at 18; EPA W-4 (p. 17-18). 
Although the Initial Decision (p. 18) lists a medium 
worst case value of 73.3, this is apparently a 
typographical error. Elsewhere (eg. pp. 22, 24) the 
76.9 value is used. 

® See Initial Decision at 17; EPA W-4 (pp. 2-3). 

10 See, e.g., Cheshier v. Bowen, 831 F.2d 687, 690 
(7th Cir. 1987); Grissenauer v. Dept. of Energy, 754 
F.2d 361, 364 (D.C. Cir. 1985). 
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Presiding Officer's finding regarding 
Brewer's objectivity. Based on the 
relevant evidence, and with due 
deference to the Presiding Officer's 
credibility finding, I concur that Mr. 
Mineau’s testimony is more persuasive 
and his residue estimates are accepted 
as accurate. 

Residues from diazinon’s granular 
formulation are apparently lower than 
those from liquid diazinon.!! 
Nevertheless, direct ingestion of 
granules remains a threat. One study 
reported that “ingestion of fewer than 
five granules could be lethal to 
significant numbers (e.g. 50% of 
sparrow-sized birds).” !* The study 
concluded that enough granules of 
diazinon are available after a typical 
treatment to cause significant mortality, 
and that the key factor in determining 
the risk of the granular formation is not 
the exact number of granules applied 
but the species and size of the bird 
exposed.'!* The Presiding Officer also 
found that mallards are particularly at 
risk from the granular formulation. 
Initial Decision at 27 n.69. 


D. Risk Assessment Based on Toxicity 
and Residue Data 


Dr. Margaret Rostker, a wildlife 
biologist and currently Special Assistant 
to the Assistant Administrator for EPA’s 
Office of Pesticides and Toxic 
Substances, evaluated the avian hazard 
from diazinon based on the lab data and 
residue estimates set forth above.!* 
Using LDsos of 3.5 and 5.9 mg/kg for 
mallards and Canada geese, 
respectively, and Mineau's lowest worst 
case RUD of 53 ppm, Dr. Rostker 
developed a risk assessment model 
indicating the time it would take each 
species to reach its LDso grazing on turf 
treated at various application rates.'5 
For a four-pound application, the 
estimated time to LDso for mallards 
ranges from 15 to 24 minutes, and for 
geese from 25 to 40 minutes.!® Even at a 
two-pound rate, the time to LDso is 
remarkably short: 30 to 47 minutes for 
mallards and 50 to 80 minutes for 
Canada geese.'? 

After addressing several objections 
raised by Ciba-Geigy to Dr. Rostker's 
calculations,'® the Presiding Officer 


1! Initial Decision at 24; EPA W-4 (p. 20). 

12 EPA W-2 (pp. 13-15); RX 29 (pp. 562-63). 

13 Jd; see also Tr. 5667-69. 

4Initial Decision at 27 and n. 70; EPA W-13 (p. 1), 
'SInitial Decision at 27-28; EPA W-1 (pp. 8-19). 

46 Initial Decision at 29; 31; EPA W-13 (pp. 18-19). 
17 Id. 

18 Initial Decision at 29-32. 
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found that her estimates “are reliable 
indicators of the hazards to which birds 
may be exposed on diazinon treated 
truf.” 1° A review of Ciba-Geigy’s 
criticisms,?° the relevant record 
evidence, and the Presiding Officer's 
analysis shows that Dr. Rostker's risk 
assessment model is valid and may be 
used to evaluate the risk posed by 
diazinon to grazing waterfowl. As in any 
risk assessment model, the assumptions 
in hers are not intended to anticipate 
every conceivable exposure scenario. 
They are representative, however, and 
supported by other persuasive record 
evidence described by the Presiding 
Officer. In particular, her use of LDso 
(not LCso) values is sound. Waterfowl 
exposure to diazinon is often over a 
single 5-to-8 hour feeding period,** 
which is more appropriately compared 
to a single-dose (LDso) toxicity level, not 
to LCs. values dervied from exposure 
over five days. Her use of an assumed 
body weight of 1,000 grams is 
representative of mallards, wigeon, and 
brant geese 22 and does not significantly 
affect her conclusions regarding larger 
waterfowl.2* The model was 
extensively and favorably peer- 
reviewed by her colleagues both inside 
and outside the Agency, thereby 
withstanding the scrutiny of 
representatives of the scientific 
community.®* 


E. Reported Bird Kills 


The Initial Decision (pp. 33-39) 
describes the disturbing history of 
reported bird kills associated with 
diazinon use on golf courses and other 
large grassy areas. Mr. Ward Stone, 
Chief Wildlife Pathologist for the State 
of New York, presented extensive 
evidence of more than fifty reported 
kills following the use of diazinon on 
turf. EPA W-5.2° Waterfowl involved in 
these kills include the Atlantic brant, the 
Canada goose, the American wigeon, 
the mallard, the American black duck, 
and the gadwall. Jd. at 5-6. Non- 
waterfowl kills have been reported for 
bluejays, robins, redwinged blackbrids, 


‘9 Jd. at 31. 

20 See CG Post-Tr. Reply at 71-87 

21 EPA W-13 (p. 12). 

22 fnitial Decision at 29; EPA W-12 (p. 11} 

23 Initial Decision at 30-31 & n.79. 

24 Tr. 2156-59. 

2% The Presiding Officer deemed three of these 
reported kills to be unsubstantiated. Initial Decision 
at 41 n.103. None is critical to the resolution of this 
case, and ét is therefore unnecessary for me to 
determine whether they were properly rejected. 

Kills involving diazinon on non-turf sites raise the 
number of reported incidents even higher. EPA W-5 
(pp. 6, 10). Although these kills have little bearing on 
whether birds are exposed to diazinon on golf 
courses and-sod farms, they further document 
diazinon’s toxicity. 


brown-headed cowbirds and sparrows. 
/d. Kills have occurred in every region of 
the country and throughout the year, 
and have ranged from one to more than 
800 birds per incident. Jd. (Appendix). 

The Notice of Intent to Cancel noted 
the Problems associated with accurately 
projecting actual mortality levels based 
on reported bird kills. See 51 FR at 35040 
(RX 5). Despite heightened public 
awareness of bird mortality in recent 
years {e.g., EPA W-13 (pp. 19-20)), the 
evidence adduced at the hearing 
confirms that bird kills continue to go 
largely unreported for a variety of 
reasons. Initial Decision at 43-44. In the 
words of Mr. Stone, “the odds of any 
particular bird being examined * * * 
[and diagnosed] are infinitesimal, 
extremely small.” Tr. 677; accord Tr. 
1514 (reported kills are “the tip of the 
iceberg”). Even if, as Ciba-Geigy 
contends, waterfowl carcasses are 
visible, deteriorate slowly, and are not 
easily removed by predators (CG Ex. 104 
(pp. 6-7)), these factors do not overcome 
the evidence that kills, even when 
noticed, often go unreported, 
uninvestigated or undiagnosed. EPA W- 
5 (p. 13-14); Tr. 677, 682, 729-32. 

Ciba-Geigy correctly notes that only 
some of the reported kills occurred at 
application rates comparable to its 
proposed 2 + 2 rate. CG Reply at 151. 
This fact is explained, however, by the 
historical application of diazinon at 
much higher rates and by the relative 
newness of the current four-pound rate. 
In any event, diazinon applications at 
four pounds or less have in fact been 
associated with several waterfowl kills, 
including Canada geese, mallards, and 
the 85 wigeon killed during one of Ciba- 
Geigy’'s field studies {applied at an 
average rate of 2.6 lbs. ai/Aj.2® 

Based on the evidence summarized 
above, there is no question in my mind 
that the Agency met its burden of 
coming forward with an affirmative case 
regarding the risks of diazinon. I reject 
the suggestion (e.g. CG Ex. 34 (p. 5)) that 
cancellation should never be based on 
lab data, exposure information and bird 
kills standing alone.?7 In fact, the Notice 


26 Initial Decision at 45; see also EPA W-5 (pp. 
15-17). Ciba-Geigy's contention (CG Reply at 153) 
that this large wigeon kill was attributable to the 
use of a boomless cluster sprayer is refuted by the 
witness who conducted the field study in question, 
Dr. Kendall, who concluded that wigeon remain at 
lethal risk if exposed to residues from the proposed 
2 + 2rate. CG Ex. 28 {pp. 8-9). I similarly find Ciba- 
Geigy's challenge to the accuracy of other kills at 
low rates (CG Reply at 156-60) to be speculative 
and -unpersuasive. 

27 See EPA W-19 (pp. 3-5) (risk assessment 
premised on lab toxicity data and exposure 
information “is based-en guidance recommended by 
the American institute of Biological Services (ATBS) 
and has been peer-reviewed by the FIFRA Scientific 
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of Intent to Cancel in this case was 
issued in the absence of field-study 
data. Ciba-Geigy is correct, however, 
that the best evidence of risk consists of 
validly conducted field studies. Such 
studies may be used to rebut inferences 
based solely on lab data.2* Thus, the 
issue reduces to whether Ciba-Geigy’'s 
five field studies are sufficient to rebut 
the Agency's prima facie case, and, if so, 
to what extent will birds remain at risk 
under the proposed label.2° 


F. Ciba-Geigy’s Field Studies 


Shortly after the Notice of Intent to 
Cancel was issued, Ciba-Geigy 
commissioned five level-one field 
studies to determine whether its 
proposed label amendments would 
eliminate the risk to birds posed by 
diazinon use. A level-one field study is a 
screening study designed to determine 
only whether adverse effects occur, not 
the extent of those risks. RX 274 
(Preface). Four studies were conducted 
on golf courses and focused on 
waterfowl, using the Canada goose or 
the wigeon as representative species. 
The fifth study was conducted on home 
and commercial lawn sites and 
examined the effects of diazinon on 
songbirds. All five are described in more 
detail in the Initial Decision at 53-58. 

Based on his review of the field 
studies, the Presiding Officer determined 
that “the bird mortality indicated by the 
laboratory and residue data is not likely 
to occur with any predictable frequency 
or in any predictable numbers, although 
[the field studies] do not enlighten us as 
to the specific reasons why this is so.” 


Advisory Panel;" Such data “are routinely utilized 
at EPA in assessing and managing risks"); see a/so 
EDF v. EPA, 548 F.2d at 1005 {lab data are a 
“sufficient basis” for cancellation.or suspension): 
EDF v. EPA, 489 F.2d 1247, 1254 (D.C. Cir. 1973) 
(same). 

28 Initial Decision at 54-55. Lab data do suffer 
from certain inherent defects. For example, they fail 
to determine whether birds in the field might avoid 
treated turf. Initial Decision at 13-14. LCs. values 
are derived from tests on young chicks and do not 
show whether adult birds are less susceptible to 
diazinon poisoning. Jd. at 14-15. On the other hand. 
this criticism does not apply to LDso values, which 
show median lethal dosages for adult birds and 
more appropriately reflect the risk to waterfow! 
because they feed continuously on turf for extensive 
periods of time. EPA W-13 (p. 12). Moreover, lab 
data might underestimate the actual risk in certain 
respects. Birds in the field are subjected to low 
temperatures and other routine environmental 
stress, or might be more sensitive than the surrogate 
species used in the tests due to different feeding 
patterns or physiology. EPA W-2 [p. 25); EPA W-19 
(pp. 3-5). Field residues might be higher than those 
predicted due to mechanical and human error. /d. 

2° The Presiding Officer found, and 1 agree for the 
reasons set forth in the Initial Decision, that Ciba- 
Geigy's simulated field studies and pen studies 
“have little weight as evidence of what is likely to 
occur under actual field conditions.” Initial Decision 
at 53; see id. at 13-16, 51-52. 
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Id. at 61..He further found that “an 
undetermined number of deaths” would 
occur under the proposed label, but that 
there “is not sufficient evidence to 
quantify the adverse effects with any 
greater degree of precision.” Jd. at 62. 

In my view, the field studies are 
insufficient to show that use under the 
proposed label would eliminate avian 
risk altogether, or even reduce that risk 
to low levels. In particular, two critical 
defects undercut the significance of 
these studies. 

First, each study was premised on the 
assumption that any significant 
mortality resulting from diazinon 
poisoning would occur relatively quickly 
and that the bird would remain on the 
site to die.2° Thus, the carcass searches 
were confined to the perimeters of the 
testing sites, and no radiotelemetry was 
used to determine if birds were dying 
offsite. A very recent field study 
conducted by EPA, however, 
demonstrates that this assumption is 
incorrect. Dr. Williams, Team Leader of 
the Wildlife Toxicology Research Team 
at EPA's laboratory in Corvallis, 
Oregon, testified about the results of this 
study, which have not yet been drafted 
into a report (EPA W-20 (p. 9)); Ciba- 
Geigy’s avian experts were thus 
apparently unaware of this study. It 
demonstrates, however, that birds 
exposed to organophosphates like 
diazinon left the exposure site to die 
elsewhere. Jd. Dr. Williams concluded 
that “i]t is probable, in fact, that birds 
that ingest less than immediately lethal 
levels of an [organophosphate] such as 
diazinon, will be able to fly away to 
other sites, making them more vunerable 
to predators * * * and environmental 
stresses in the near term and more 
susceptible to disease, immune 
dysfunction and reproductive 
impairment in the long term.” /d.; accord 
EPA W-2 (pp. 17-18); EPA W-8 (pp. 3- 
4).31 

The Presiding Officer concluded that 
the field studies nonetheless suggest 
that on-site mortality would be reduced 
under the new label. Initial Decision at 
60. Even if this is true, the issue of offsite 
mortality continues to loom large. Two 
Ciba-Geigy experts, Drs. Kendall and 
Best, testified that diazinon intoxication 
and sublethal effects warrant further 


3° See, e.g., CG Ex. 33 (pp. 3-4); CG Ex. 43 (p. 20); 
CG Ex. 57 (p. 5). 

31 Ciba-Geigy’s field studies themselves revealed 
several instances where Canada geese, the species 
used as a surrogate for all waterfowl, suffered 
diazinon intoxication from residues applied at the 
2+2 rate. Initial Decision at 56-61. When these 
birds flew off, they were presumed to have 
recovered (e.g. CG Ey 28 (p. 8)), but Dr. Williams’ 
testimony shows that they might well have suffered 
continued adverse effects and died offsite. 


study.3? Because Ciba-Geigy’s field 
studies were based on the assumption 
that any significant mortality would be 
immediate, the extent of offsite 
mortality remains uninvestigated, and 
the significance of Ciba-Geigy’s field 
studies is seriously eroded. 

More importantly, I am troubled by 
the small number of studies upon which 
Ciba-Geigy bases its conclusions. EPA's 
Guidance Document for Conducting 
Terrestrial Field Studies recommends 
that fourteen studies be conducted to 
ensure that statistically significant data 
exist to show that no adverse effect has 
occurred. RX 274 (pp. 15-22). Although 
the Guidance Document notes that as 
few as eight sites may be adequate in 
certain circumstances (/d.), here we 
have only four studies from which to 
draw conclusions regarding waterfowl, 
and only one study that focused on 
passerines.** The Presiding Officer 
concluded that this flaw precludes 
drawing any conclusions about effects 
on bird populations (Initial Decision at 
60), but its significance gues deeper than 
that. Level-one field studies are merely 
screening studies to determine whether 
adverse effects occur; they are generally 
not used to quantify adverse effects or 
determine impacts on populations. EPA 
W-19 (pp. 10-11); RX 274 (Preface & p. 
10).34 The small number of sites here 
calls into question the very heart of 
Ciba-Geigy’s risk case—that there will 
be no significant adverse effects on 
waterfowl under the proposed label— 
because the field studies fail to provide 
statistically significant evidence that no 
adverse effects will occur (as level-one 
studies are designed to do). EPA W-19 
(pp. 14-15) EPA W-20 (pp. 10-12). 

I realize that it might have been 
impossible to complete eight or fourteen 
field studies prior to the hearing to 
examine whether the proposed label 
will cause significant mortality. Because 


32 Tr. 950, 953, 1067; CG Ex. 125 (p. 46). Dr. 
Kendall does not believe that diazinon's sublethal 
effects would lead to widespread mortality. Tr. 950. 
It is not entirely clear how he reached this 
conclusion given the limited carcass-search area 
and absence of radiotelementry in his field studies. 
In any event, risks of less than widespread 
mortality must still be considered and require 
cancellation if not justified by diazinon's benefits. 
See Section II.B, supra. 

33 Although some of the other studies also 
included observations of songbirds, together these 
studies still fall far short of the number needed to 
generate statistically significant data. Although 
Ciba-Geigy contends that the openness of the golf 
courses makes it unlikely that mortality would go 
unobserved (CG Reply at 83), the concern here is 
not the accuracy of the observations but whether 
they resulted in statistically significant data. EPA 
W-19 (pp., 14-15). 

34 The more extensive “level-two” field study is 
needed to quantify the magnitude of the effects 
when an adverse impact is observed. RX 274 
(Preface & p. 10). 


11125 


Ciba-Geigy bears the burden of proof, 
however, its risk case necessarily 
suffers from the lack of field experience 
under its many recent label amendments 
and proposed label revisions.*5 


G. Ultimate Risk Findings 


In arriving at an ultimate finding 
regarding avian risk, I have carefully 
considered the testimony of the 
impressive array of avian experts 
assembled by Ciba-Geigy.** To the 
extent these experts state that the risk 
to birds would be “acceptable” or 
“reasonable,” their conclusions cannot 
be accorded much weight because they 
failed to weigh risk against the benefits 
of continued use as required by FIFRA. 
Their collective testimony does 
convince me, however, that diazinon use 
under the proposed label would 
probably have a minimal adverse effect 
on overall bird popu/ations (in contrast 
to individual birds).27 Moreover, the 
proposed geographic and seasonal 
restrictions would undoubtedly reduce 
the risk associated with diazinon use 
under existing labels. 

Due to the two critical defects in the 
field studies identified above, however, I 
cannot find that the avian risk would be 
as low as Ciba-Giegy contends.°8 At a 


35 The problem raised by the small number of 
sites is excerbated by other flaws in the field 
studies. For example, the hazing that occurred at the 
Sudden Valley and Sea Links studies raises serious 
questions about the extent to which they replicated 
actual field conditions. EPA W-12 (pp. 10, 15, 27); 
EPA W-20 (p. 11). The extent to which Canada 
geese, the surrogate species for waterfowl, were 
actually feeding on treated turf is also unclear, 
particularly in the Connecticut study. EPA W-12 
(pp. 5, 11, 18, 21-22, 24-25); EPA W-10 (p. 15). The 
Atlanta study was described as so defective that it 
“has very little to contribute to the assessment of 
the risks of diazinon." EPA W-12 (p. 24). Ciba-Geigy 
expert Dr. Best also criticized the studies as being 
“narrow in their temporal focus” due to time 
constraints in preparing for the hearing, and 
recommended additional studies during significant 
breeding seasons and other times of the year. CG 
Ex. 125 (pp. 45-46). 

36 See, e.g., CG Exs. 28, 32-3, 43-44, 69-70, 112, 
and 125. 

37 Id. 

38 Many of Ciba-Geigy's avian experts direct their 
overall conclusions on risk primarily (if not 
exclusively) to diazinon’s effects on bird 
populations. See, e.g., Tr. 3773-74 (Klem); CG EX. 44 
(pp. 4-5) (Jaber); CG Ex. 112 (p. 55) (Dickson); CG 
Ex. 125 (p. 47) (Best); CG Ex. 130 (pp. 3-5) (Klem); 
CG Ex. 99 (pp. 6-7) (Prince). Although some also 
state that the risks under the proposed label would 
be “minimal” or “insignificant,” the repeated 
references to bird populations suggest that 
population effect was the benchmark used for many 
of these conclusions. For other witnesses, the 
primary concern apparently was the prevention of 
large kills or widespread mortality. Dr. Ringer, who 
reviewed Ciba-Geigy's field studies, concluded that 
its proposed label was “adequate” and posed no 
“undue threat.” CG Ex. 33, Attachment E (pp. 2, 8). 
These rather vague assertions are put in context by 
his more specific and limited conclusion that the 
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minimum, EPA has established “the risk 
of the unknown.” 3° Although the risk 
under the proposed label would be less 
than under the existing label, the risk to 
individual birds might well remain 
widespread and continuous. 

Moreover, even if one were to accept 
Ciba-Geigy’'s field studies as perfectly 
sound, certain identifiable risks would 
remain. The kill of 85 wigeon during the 
Sudden Valley field study demonstrates 
conclusively that wigeon exposed to 
residues under the proposed label would 
probably be killed. Although the 
proposed seasonal restrictions on the 
west coast would reduce the risk to 
migratory wigeon in that area, the small 
non-migratory resident wigeon 
population would remain at some risk.*° 
More significantly, wigeon outside the 
west coast would also remain at risk. 
Contrary to Ciba-Geigy’s assertion that 
these wigeon do not feed on turf (CG 
Reply at 108-15), the record 
demonstrates that the wigeon is an 
“opportunistic omnivore” and could 
easily adapt to feeding on turf outside 
the west coast.*! Indeed, wigeon have 
been observed regularly feeding on turf 
along the gulf coast. EPA/Gordon Ex. 5 
(p. 58). Although this observation was 
made some time ago, Ciba-Geigy's 
recent telephone survey showed wigeon 
to be present on golf courses in southern 
states. EPA/Gordon Ex. 2 (pp. 12-13). 
Ciba-Geigy expert Dr. Ringer reviewed 
Ciba-Geigy’s evidence on this issue but 
nevertheless recommended a field study 
in the Atlantic flyway on the risk to 
wigeon posed by diazinon. CG Ex. 33, 
Attachment E (p. 8). 

Similarly, although the proposed 
seasonal restriction in New York and 
New Jersey would reduce the risk to the 
brant, these birds are present throughout 
the Atlantic and Pacific coasts, and 
would likewise remain at some risk. RX 
182 (Figure I); EPA W-13 (pp. 68-69). 
The record does not support Ciba- 
Geigy’s contention that brant outside its 
geographic restriction do not feed on 
turf. Initial decision at 50 n.137.42 


proposed label would “protect against catastrophic 
acute toxicity die-offs.” /d. {p. 8). Thus, there is no 
uniform opinion among Ciba-Geigy's experts that 
the proposed labe! would reduce the risk to 
individual birds to negligible, trivial, or low levels 
as Ciba-Geigy contends. 

39 In re Stevens Industries, Inc. (DDT), 37 FR 
13369, 13373 (July 7, 1972). 

40 Tr. 1513. Ciba-Geigy witness Dr. DiGuilo 
recommended that diazinon exposure to breeding 
wigeon in Washington be assessed. CG Ex. 70 [p. 
13). 

4? Initial Decision at 50 n.137. Ciba-Geigy's 
attempt (CG Reply at 114) to limit this finding tn the 
wigeon breeding season is unavailing. See Tr. 3835- 
37. 

42 It must also be noted that migration seasons 
very from year to year, sometimes by several 
months, due to a variety of factors. See, e.g. EPA 


Mallards would also remain at risk 
under the proposed label. They were 
involved in a reported kill at a relatively 
low application rate. Initial Decision at 
45. The Presiding Officer found them to 
be especially at risk from the granular 
formulation, rejecting the contention 
that they do not feed on turf. Jd. at 27 
n.69. On appeal, Ciba-Geigy proposes 
for the first time to prohibit the feeding 
of birds on treated turf to reduce the risk 
to mallards. The record, however, does 
not support the inference that mallards 
are only {or even primarily) at risk when 
attracted to treated areas by human 
feeding. fd. Moreover, the record fails to 
show whether the proposed prohibition 
could be effectively enforced on golf 
courses, particularly public courses or 
those adjacent to residential areas. 

Also of concern is the risk of granule 
ingestion by songbirds. Ciba-Geigy 
expert Dr. Best reviewed the five field 
studies in evidence, but nevertheless 
concluded that this risk has been largely 
uninvestigated. CG. Ex. 125 (p. 44). The 
reported bird kills involving songbirds 
show that this risk is far from 
speculative. Because only a few 
granules might cause mortality, the 
proposed 2+2 application rate would 
not significantly reduce this risk. 

Finally, the record shows that even 
certified applicators would have some 
difficulty in complying precisely with 
the proposed label restrictions. For 
example, application rates may vary 
significantly due to mechanical and 
human error. EPA W-4 (pp. 5-8).*3 The 
record also shows that avoiding puddles 
during irrigation as the proposed label 
directs is more easily said than done. 
Initial Decision at 43; EPA W-13 (pp. 59- 
60).** These difficulties would increase 
the risk of mortality for all species 
exposed to diazinon. 

In sum, I find that Ciba-Geigy has 
failed to show that the avian risk would 
be anything other than widespread and 
continuous due to the defects in its field 
studies. Even if these studies had been 
flawless, certain cognizable risk to birds 
would remain. 


W-13 (pp. 68-69). Thus, even brant that migrate to 
and from the areas covered by the proposed 
restriction would remain at some risk. 

*3 Although Ciba-Geigy contends that use of 
boom sprayer equipment {as required by the 
proposed label) will reduce application variation, 
the Presiding Officer found that overapplication can 
still occur with this equipment. Initial Decision at 22 
& n.53. 

44 Although the increased risk from puddling 
might be small when compared to the risk from 
residues on turf (EPA W-4 (p. 26)), the Presiding 
Officer found, and I agree, that diazinon- 
contaminated puddles can be hazardous. Initial 
Decision at 43 & n.111; see also CG Ex. 125 {p. 43). 
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IV. The Benefits of Continued Use 
A. Economic Impact of Cancellation 


It is undisputed that diazinon is the 
most economical pesticide for most 
major turf pests.*5 When the Notice of 
Intent to’'Cancel was issued, I concluded 
that the macroeconomic impact of 
cancellation would be insignificant.*® 
At trial the Agency tendered two 
economists, Ms. Amy Moll and Dr. 
Donald Eckerman, whose testimony 
basically confirmed that the increased 
costs for golf courses and sod farms 
would be negligible, less than .5 percent 
of annual operating costs.*7 

Ciba-Geigy offered no economic 
witness, but instead attacks the 
Agency’s analysis on two grounds. First, 
it argues that EPA's witnesses fail: d to 
consider the the cost of alternative 
pesticides will rise if diazinon is 
removed from the market due to 
decreased price competition. Secon ], it 
contends that alternative pesticides are 
ineffective against certain pests, and 
that the Agency's economic analysis 
fails to reflect the replacement costs for 
turf expected to be damaged if diazinon 
is unavailable. These two contentions 
will be addressed in turn. 

1. Price Competition. The Presiding 
Officer expressed his concern that 
diazinon cancellation might result in 
decreased price competition among the 
remaining alternatives: 


The competition afforded by diazinon, 
which is the lowest price pesticide would be 
eliminated. Thus, the net effect could be to 
raise prices for all users.*® 


He added that the removel of diazinon 
from the market “could result in a less 
competitive market for all golf course 
and sod farm users” because “‘it is a 
major competitor selling at the lowest 
prices.” #9 


45 The Presiding Officer referred to diazinon's 
efficacy against a broad range of pests, Initial 
Decision at 76, but it is unclear whether he found 
this characteristic to be a separate benefit. Ciba- 
Geigy has not stressed diazinon's versatility on 
appeal. In any event. it is unclear whether this 
versatility is of any practical importance. It might be 
if diazinon were regularly applied on a preventative 
basis to repel a variety of pests, but the record 
shows that golf courses and sod farms generally 
apply pesticides as a curative measure once a pest 
has been identified. See CG Ex. 79 (p. 5); EPA W-15 
(p. 11); EPA W-17 (p. 17). Moreover, several 
alternatives also appear to be versatile. See CG Ex 
132 (p. 2) (trichlorfon); EPA W-15 {p. 11) 
(chlorpyrifos and carbaryl). 

46 51 FR at 35037. 

47 See Initial Decision at 71-74; EPA W-16 (Moll); 
EPA W-17 {Eckerman). 

48 Initial Decision at 74 (footnote omitted). 

49 Jd. at 79. 
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I note that this finding is far from firm; 
in fact it is phrased almost as 
speculation. More importantly, even this 
limited finding is unsupported by the ~ 
record. The only evidence cited in 
support is testimony by the Agency's 
agricultural economist, Dr. Eckerman. 

. But a full reading of Dr. Eckerman's 
testimony shows that he came to 
precisely the opposite conclusion: that 
removal of diazinon from the market 
would not have a major impact on the 
price of the alternatives. Tr. 4637-38. He 
explained that because golf courses and 
sod farms comprise suck a small portion 
of all pesticide users, he expects no 
significant impact on price to occur if 
diazinon use on these sites is prohibited. 
Id. A careful review of Dr. Eckerman’s 
testimony in its entirety shows that it 
not only fails to support, but flatly 
contradicts, Ciba-Geigy’s contentions in 
this regard. 

Ciba-Geigy suggests that Dr. 
Eckerman conceded on cross- 
examination that diazinon cancellation 
would result in a less competitive 
market, and only later contradicted this 
admission on redirect.®° This is not a 
fair reading of the record. From the 
beginning, Dr. Eckerman insisted that 
removal of diazinon would not appreciably 
affect the competition between the remaining 
alternatives. Thus there would be no* * * 
appreciable change in prices.°! 


At one point Dr. Eckerman did state that 
if there were only one or two pesticides 
to control a particular pest, the market 
“wouldn't be very competitive.” 5? But 
even if this comment is viewed in the 
light most favorable to Ciba-Geigy 
(which is not the standard in this 
proceeding), it renders his testimony 
only somewhat ambiguous. It does nor 
support a finding that Ciba-Geigy met its 
burden of proving that diazinon 
cancellation will have any significant 
impact on the price of alternatives. 

Also telling is Ciba-Geigy’s failure to 
offer an economic witness of its own to 
support its contention in this regard. 
Although in theory Ciba-Geigy is correct 
in stating that it may meet its burden of 
proof based on the Agency’s evidence,®* 
Dr. Eckerman's testimony is simply 
insufficient to meet that burden on this 
issue. 

Finally, even if the record 
convincingly showed that price 
competition might decrease if diazinon 
is cancelled, there is no evidence of the 
extent to which the price of alternatives 
might rise, or whether any price increase 


5° CG Reply at 223-24 (citing Tr. 4610, 4614). 
51 Tr. 4610; see also Tr. 4618. 

52 Tr. 4613. 

53 CG Reply at 224-25. 


would appreciably add to the total 
operating costs of golf courses and sod 
farms. In light of Ciba-Geigy’s burden of 
proof, I decline to engage in such 
conjecture. 

2. Turf Damage. Ciba-Geigy also 
conends that the economic benefit of 
continued diazinon use must reflect 
replacement costs for turf damage that 
will result for cancellation. In its view, 
the alternatives to diazinon are 
ineffective for one major pest (white 
grubs) and two minor pests (fruit flies 
and bermudagrass stunt mites). It also 
contends that removal of diazinon 
would increase the possibility of of all 
pests developing resistance to the 
alternatives, thereby resulting in further 
turf damage.54 

White grubs. The Presiding Officer 
found that there are five major 
pesticides, in addition to diazinon, 
registered for the control of white grubs: 
bendiocarb, carbaryl, chlorpyrifos, 
isofenphos, and trichlorfon.5> Under 
FIFRA section 3(f}(2), mere registration 
of a pesticide (unless cancellation 
proceedings are in effect) constitutes a 
prima facie case of compliance with the 
Act, including compliance with claims of 
efficacy. Once registration of an 
alternative is shown, the burden shifts 
to Ciba-Geigy to demonstrate by a 
preponderance of the evidence that the 
alternative is unavailable, ineffective, or 
not reasonably price.>® 

Ciba-Geigy has failed altogether to 
meet this burden. In fact, the Presiding 
Officer found that trichlorfon might 
actually be more effective than diazinon 
against grubs, a finding well supported 
by the record.57 Although one 
entomologist described trichlorfon's 
efficacy as “variable,” he did not testify 
that it is ineffective or even less 
effective than diazinon.*® In fact the 
article he cited to show trichlorfon’s 
variability reported that diazinon is also 
variable.5® 

Isofenphos {Oftanol) is also a viable 
alternative to diazinon for white grubs. 
Although in isolated instances its 
efficacy has been lessened due to 
biodegradation, ®° the record does not 


54 CG Reply at 220-22. 

55 Initial Decision at 68. 

56 See In re Velsicol Chemical Co., 41 FR 7552, 
7554 (Feb. 19, 1976); In re Stevens Industries, Inc., 37 
Fed. Reg. at 13372. 

57 See Initial Decision at 69 & N.196 (citing EPA 
W-15 (p. 8); CG Ex. 137; Tr. 4557-58). 

58 CG Ex. 132 {p. 2). 

59 CG Ex. 137. 

69 Initial Decision at 69; CG Ex. 132 (p. 4); CG Ex. 
138; EPA W-15 (p. 8). 
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support Ciba-Geigy's conclusion that its 
future efficacy is questionable 
nationwide. In fact, its own entomologist 
testified that isofenphos normally gives 
100 percent control of white grubs.®* 
Moreover, diazinon itself is subject to 
biodegradation.® 

These two alternatives alone are 
sufficient to rebut Ciba-Geigy’s 
predictions of extensive turf damage by 
white grubs. There are, however, several 
other potential alternatives. EPA 
concedes that benediocarb and 
chlorpyrifos are significantly less 
effective than other registered 
alternatives,®* but they do offer some 
control of certain grub species.®* 
Carbary] traditionally offered only 18 to 
55 percent control because it is targeted 
for surface feeding insects,*> but a new 
formulation that better penetrates the 
soil is now available, thereby enhancing 
its control of the soil-inhabiting white 
grub.®® Although ethoprop is not a 
practical alternative for golf courses due 
to its acute toxicity and post-application 
turf use restrictions,®? it may be used for 
control of certain grub species on sod 
farms in some areas.®* These 
alternatives by themselves might not 
provide completely effective grub 
control, but they certainly contribute to 
the arsenal of alternatives available to 
golf courses and sod farms. 

Another alternative, isazophos 
(Triumph, a Ciba-Geigy product), was 
also recently registered for the control of 
white grubs. Not surprisingly, Ciba- 
Geigy offered no evidence to show that 
its own product is ineffective.®® Instead, 
it contends that isazophos is registered 
only for domestic, not commercial use.7° 
Although the Presiding Officer found 
that isazophos is not registered for use 
on golf courses and sod farms,”! he 
previously ruled that such domestic 
products may legally be used on 
commercial sites.?? Furthermore, a 


61 CG Ex. 127 (p. 7). 

62 Tr. 4687. Although Ciba-Geigy suggests that 
biodegradation of diazinon does not affect its 
efficacy (CG Post-Tr. Reply at 168 n.31), the cited 
record does not specifically address biodegradation. 
CG Ex. 127 {p. 5). 

63 See EPA Post-Tr. Reply at 55 n.37. 

64 Initial Decision at 69. 

65 CG Ex. 127 (p. 6). 

66 EPA W-15 (p. 7); EPA W-14 (pp. 40-41). 

67 Initial Decision at 63 n.180. 

68 Initial Decision at 67; EPA W-17 (Tables 1, 3 
and 4); EPA W-15 (Table IJ). 

59 Its efficacy in controlling white grubs is 
comparable to diazinon. EPA W-15 {Table II). 

7° CG Post-Tr. Bf. at 183 n.18; CB Ex. 127 (p. 2}. 

7} Initial Decision at 70 n.203. 

72 See Order Denying Motion to Dismiss, at 5 
(April 28, 1987) 
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sworn statement from an EPA 
enforcement official indicates that 
products registered for use on turf (like 
isazophos (CG 127 (p. 2)) may be used 
on golf courses and sod farms under 
existing registrations.7* These 
assertions under oath from the 
responsible enforcement agency are 
sufficient to show that isazophos is 
available.7* 

The record also shows that non- 
chemical methods are available to fight 
the white grub. Biological controls such 
as bacteria, although requiring several 
years for emplacement, are currently 
available. CG Ex 132 (p. 5). So too is 
cultural control, /.e., the maintenance of 
vigorous turf grass growth by reducing 
stress on turf. /d. (p. 6). Integrated pest 
management programs, combining 
pesticide use with one or several non- 
chemical methods, are also currently 
available. /d. (p. 8).75 

I conclude that there are a variety of 
alternatives to the use of diazinon to 
control white grubs. Trichlorfon, 
isofenphos, and isazophos have not 
been shown to be less effective than 
diazinon. The remaining alternatives, 
while perhaps less effective, 
nevertheless provide at least partial 
control in some areas of the country. 
Non-chemical methods are available to 
enhance the effectiveness of alternative 
pesticides. Moreover, even if there were 
no alternatives available for grubs, 
Ciba-Geigy has not shown the extent of 
potential turf damage expected to be 
caused by uncontrolled grubs.7® 

Minor pests. Ciba-Geigy likewise 
argues that diazinon cancellation would 
result in turf damage by two minor 
pests, frit flies and bermudagrass stunt 
mites. Although there is apparently no 
registered alternative to diazinon for frit 
flies, Ciba-Geigy failed to offer evidence 
regarding the extent of damage this pest 
might cause if diazinon is cancelled. 
Although one witness testified that frit 
flies eat grass on golf course greens,7? 


73 RX 272 (¢{ 1-4); EPA W-1 (p. 8-9). 

74 At trial counsel for Ciba-Geigy stated that it 
did not contest that products registered for use on 
turf may legally be used on golf courses and sod 
farms. Tr. 4945-46. As a result, additional testimony 
from an Agency official regarding the use of so- 
called “homeowner products” on golf courses and 
sod farms was stricken from the record. /d. 

78 Dr. Niemczyk testified that integrated pest 
management programs may include cultural 
practices, mechanical manipulation, genetic 
selection, biological methods, tolerance of some 
insect damage, and chemicals. CG Ex. 132 (p. 8). 

76 Three photographs presented by Ciba-Geigy 
(CG Ex. 81) are inadequate to allow any 
extrapolation of-the amount of potential turf 
damage expected to be caused by uncontrolled 
grubs or the extent to which such damage would 
adversely affect golf courses and sod farms. 

77. CG Ex. 77 (p. 3). 


this is simply inadequate to demonstrate 
that golf courses would be appreciably 
affected by frit flies if diazinon becomes 
unavailable.7® 

Regarding the stunt mite, Ciba-Geigy’s 
assertion that there is no registered 
alternative for this pest 7° is flatly 
contradicted by Dr. Kliewer, who 
testified that “[f]lvalinate (Mavrik), a 
pyrethroid, is a promising alternative 
registered for the control of the stunt 
mite * * *.”8° As noted above, 
registration serves as prima facie 
evidence of efficacy. Although there is 
some second-hand anecdotal evidence 
stating that fluvalinate “has not been 
tested,” ®! it is inadequate to rebut the 
Agency's prima facie showing, 
particularly in light of the expert 
testimony characterizing fluvalinate as 
“promising.” Dr. Kliewer added that 
there are also non-chemical means to 
help control mites.®? 

Moreover, with respect to both mites 
and frit flies, the record suggests that 
diazinon’s efficacy might be impaired 
under the proposed label due to the 
irrigation requirement immediately after 
application. Dr. Kliewer testified that for 
surface feeders such as mites and frit 
flies, irrigation of diazinon would wash 
it down into the thatch and soil, thereby 
making it less efficacious Tr. 4547-48. 
Ciba-Geigy’s entomologist apparently 
agreed. Tr. 4690. 

I am mindful of the recent decision of 
the Ninth Circuit Court of Appeals in 
Love v. Thomas, in which the court 
criticized EPA for its “insensitivity to 
the local economic problems” caused by 
its suspension of pesticide registrations 
for dinoseb.®* In that case farmers and 
food processors in the Pacific Northwest 
contended that dinoseb was the only 
effective pesticide on the market against 
certain pests prevalent in that area. The 
court agreed that EPA acted improperly 
in suspending dinoseb without first 
considering the impact of suspension on 
the Pacific Northwest, given that 95 
percent of the commercial raspberry 
crop is grown in that region and was 
seriously threatened without dinoseb. 


78 Although one of EPA's entomology witnesses, 
Dr. Kliewer, once stated that frit flies can be “fairly 
serious turf pests” (CG/Kliewer Ex. 1 (p. 1}), at trial 
he added that this was true only on a local basis, 
and he classified them as “relatively minor.” EPA 
W-15 (p. 9); Tr. 4572-74. Neither of Ciba-Geigy's 
entomology witnesses discussed frit flies in their 
written direct testimony. CG Ex. 127 and 132. 

79 CG Reply at 215. 

80 EPA W-15 (p. 9). 

81 See EPA W-15 (Short Exhibit). 

82 EPA W-15 (p. 10). The National Pest 
Information Retrieval System lists two additional 
alternatives for stunt mites, carbophenothion and 
dicofol. EPA W-15 (Table I). 

83 No. 87-3866 (9th Cir.,:January 29,1988}. 
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In contrast to Love, there is no 
evidence in this case that uncontrolled 
infestations of frit flies or bermudagrass 
stunt mites will inflict severe economic 
harm on a particular geographical area 
or industry. To the contrary, Dr. 
Welterlen testified that turfgrasses have 
the ability to recover from pest 
infestations if the damage is not too 
severe, and that rhizomatous and 
stoloniferous (species of grasses that 
include bermudagrass), in particular 
have “good recuperative potential.” 54 
More importantly, Ciba-Geigy has failed 
to present evidence showing the impact 
of uncontrolled frit flies and mites on 
golf courses and sod farms. Vague 
descriptions such as “fairly serious on a 
local basis” are simply insufficient to 
use in any meaningful risk-benefit 
balance. 

Resistance. The Presiding Officer 
found that a “significant benefit” of 
diazinon is that it “minimizes 
opportunities for insect resistance.” ®* 
Once again, however, Ciba-Geigy's 
evidence is slim and speculative. Its 
entomologist, Dr. Niemczyk, testified 
only that opportunities for resistance 
would increase if grub control were 
reduced to one pesticide.®*® As 
discussed above, however, more than 
one effective alternative exists for grub 
control, including trichlofon, isofenphos, 
and isazophos. Although the record 
contains additional expressions of 
concern regarding the possibility of 
resistance, for the most part these are 
vague and anecdotal.®? I am persuaded 
by the testimony of Dr. Kliewer, whose 
field notes reflect most of these 
expressions of concerns, but who 
nevertheless concluded that the 
possibility of resistance is not serious. 
He explained that the key factor in 
preventing pest resistance is the 
availability of pesticides from more than 
one class (e.g. organophosphates versus 
carbamates).8® He concluded that the 
risk of resistance from diazinon 
cancellation is not great because several 
other organophosphates will remain 
available to rotate with the 
carbamates.®® Moreover, even if 
resistance were a real possibility, Ciba- 
Geigy again failed to offer evidence as 
to when it might occur, which 
alternatives it might affect, how 
extensive it might be, or whether sod 


84 EPA W-14 (p. 33). 

85 Initial Decision at 70. 

86 CG Ex. 132 (pp. 4-5). 

87 See, e.g., CG Ex. 79 (pp. 5-6); EPA W-15 
(statements by Collings, Davis and Patton). 

88 EPA W-15 (pp. 7-8). 

89 /d. lsofenphos, trichlorfon and chlorpyrifos are 
organophosphates; carbary! and bendiocarb are 
carbamates. /d. 
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farm and golf course operations would 
be significantly affected.9° 

The Presiding Officer suggested that 
products that might become available in 
the future were not particularly relevant 
in this regard because they are not 
presently available to ward off 
resistence.®! I disagree. Insect 
resistence offers at worst the threat of 
future turf damage; thus alternatives on 
the horizon become highly relevant in 
gauging the seriousness of that threat. 
These potential alternatives include new 
chemical pesticides,®? parasitic 
nematods, other biological control 
agents, and resistant grass strains.°* 

3. Summary of Economic Benefits. In 
sum, Ciba-Geigy has failed to show by a 
preponderance of the evidence that even 
‘a single acre of turf will be destroyed if 
diazinon is cancelled, much less that 
golf course or sod farm operations will 
be significantly affected by turf 
replacement costs. Nor has it shown that 
diazinon cancellation will result in a 
price increase among the remaining 
alternatives. I conclude that the removal 
of diazinon will result in only a very 
minor increase (less than .5 percent) in 
operating costs for golf courses and sod 
farms. 

B. The Relative Safety of Diazinon 


_ Ciba-Geigy Argues that another 
benefit of diazinon is that it poses less 
risk to humans and wildlife than its 
alternatives. 

The Presiding Officer rejected the 
evidence of diazinon’s comparative 
‘safety as “inconclusive.” Initial Decision 
at 78. I agree. 

1. Acute Toxicity. The parties _ 
provided conflicting testimony on 
diazinon’s acute toxicity to humans.°4 
‘The Agency's calculation of the relative 
margins of safety appears to be based 
on more appropriate assumptions 
regarding likely exposure. EPA W-21 
(pp. 3-17). Even assuming the validity of 
_Ciba-Geigy's calculations, however, the 
margins of safety for most of the 
alternatives are so high as to eliminate 
any risk to applicators or other exposed 
individuals in normal use situations. In 
the words of one witness, Curt Lunchick: 


9° As stated /n re Chapman Chemical Co., “the 
mere potential of resistance * * * to one or more of 
the * * * substitutes does not mean that all of them 
can be discarded as adequate substitutes, nor does 
it constitute 2 satisfactory showing that some of 
these compounds are not effective.” Slip op. at 36. 

1 See Initial Decision at 70; see a/so CG Reply at 
217 n.38. 

92 Application for registration of other turf 
pesticides are pending, including one for a 
pyrethroid material (Tempo), which would offer 
another class of pesticide for rotation with the 
existing organophosphates and carbamates. EPA 
W-15 (p. 7). 

®3 EPA W-14 (pp. 32, 41); EPA W-15 (p. 10); CG 
Ex. 132 (pp. 6-9). 

®4 Compare CG Ex. 140 (pp. 2-6) with EPA W-21 
(pp. 4-17). 


[T]he margins of safety that we're dealing 
with with these chemicals * * * are so large, 
* * * it's kind of like comparing the relative 
risk of drinking a glass of water and drinking 
a glass of milk. I mean they may be different 
but who cares.°® 


Ciba-Geigy attempts to rebut this 
assertion by citing the Agency’s recent 
request for reentry data on 
isofenphos.®® This mere request for 
further data does not establish that 
isofenphos poses any real hazard. In 
fact, reentry data for diazinon have been 
requested as well. CG/LaRocca Ex. 10 
(p. 2). More importantly, the margins of 
safety for the other alternatives to 
diazinon are far greater than those for 
isofenphos, even using Ciba-Geigy’s 
figures. CC Ex. 140. Furthermore, even if 
acute toxicity were a serious concern for 
all turf pesticides, I remain unconvinced 
that diazinon provides the highest 
degree of relative safety.97 


I recognize that comparative margins 
of safety might become meaningless in 
the extraordinary event of extreme 
exposure through pesticide misuse or 
application accident. Indeed, Ciba- 
Geigy’s in-house toxicologist, Dr. 
Sumner, testified that such exposure 
occurred when a hose broke during a 
Ciba-Geigy field study. Tr. 4763. Yet the 
record shows that trichlorfon, carbaryl, 
chlorpyrifos and bendiocarb all have 
higher dermal LDso values than diazinon. 
EPA W-21 (p. 14). Although diazinon 
has the highest oral LDs0 (CG Ex. 140 
(p.2)), nothing in the record suggests that 
oral exposure would be of more concern 
than dermal exposure in the event of an 
accident.* Moreover, the only record 
evidence of pesticide poisoning shows 
that diazinon caused the greatest 
number (30) of reported systemic illness. 
Id. (p. 16). Only one other turf pesticide 
at issue, chlorpyrifos, was reported to 
have resulted in systemic illness (21 


®® Tr. 5489. Mr. Lunchick is employed by the 
Exposure Assessment Branch, Hazard Evaluation 
Division of EPA's Office of Pesticide Programs, 
where he evaluates human exposure to pesticides. 
He serves as the Branch representative to EPA's 
Farm Worker Task Force charged with protecting 
farm workers from pesticide hazards. EPA W-21 (p. 
1). 

96 See CG Reply at 234-35; CG Post-Tr. Bf. at 204. 

*7 Ciba-Geigy's use of exposure data derived 
from applications by large farm equipment is plainly 
inappropriate. EPA W-21 (pp. 7-8). So too is its use 
of oral (as opposed to dermal) LDso values. /d. (p. 
14). Although Mr. Lunchick’s data are not perfect, 
his assumptions appear to be based on the best 
available data. His analysis shows that both 
trichlorfon and chlorpyrofos offer greater margins of 
safety than diazinon. /d. (p. 15). 

°8 The only relevant evidence suggests that oral 
exposure is an insignificant route of exposure in 
occupational settings. EPA W-21 (p. 5). There is no 
indication that oral exposure was of more concern 
than dermal exposure in the accident described by 
Dr. Sumner. 


11129 


incidents). Jd. None of the incidents 
reported were attributable to use on golf 
courses and sod farms. /d.% 

2. Chronic Health Risk. I find the 
record to be similarly vague and 
inconclusive regarding chronic risks 
allegedly associated with the 
alternatives to diazinon. The Initial 
Decision does not discuss these 
concerns, but the data relied on by Ciba- 
Geigy in this regard were largely 
available when | issued the Notice of 
Intent to Cancel. No chronic health 
problems can reasonably be associated 
with isazophos and chlorpyrifos.!°° 
Although isofenphos was temporarily 
banned in California due to concerns 
about its neurotoxicity, the evidence 
generated during the ban, although 
ultimately deemed incomplete, 
suggested that isofenphos is not 
neurotoxic. CG Ex. 143; see also CG Ex. 
141. Likewise, the evidence regarding 
the oncogenicity of trichlorfon is 
inconclusive. CG Ex. 141. Although 
trichlorfon showed some positive effects 
for mutagenicity, other tests showed 
negative effects. Jd. More to the point, 
diazinon’s mutagenicity is apparently 
unknown at this time, and its other 
chronic health risks are still being 
explored.!°! The recrod simply does not 
permit the inference that diazinon’s 
relative safety regarding chronic health 
risks is a significant benefit. 


3. Wildlife Risk. Ciba-Geigy also 
argues that diazinon poses less risk to 
smal mammals than the alternatives. ' 
The Presiding Officer rejected this 
contention based on field data and the 
ample margins of safety involved, and I 
accept these findings. Initial Decision at 
77. Moreover, it is not at all clear that 
diazinon is in fact the safest pesticide 
for small mammals. See EPA W-21 (pp. 
17-21). 

Finally, I agree with the Presiding 
Officer that Ciba-Geigy failed to show 
that diazinon is safer to birds than the 
alternatives. Initial Decision at 77-78. I 


®9 The report was compiled by the California 
Department of Food and Agriculture, and included 
all poisoning incidents for pesticies that caused 10 
or more systemic illnesses. EPA W-21 (p. 16). 

100 Although Ciba-Geigy ominously describes 
carbary] as a “species-specific teratogen” (CG 
Reply at 231), the record shows that it displayed 
teratogenicity only in dogs and in none of the other 
eleven species tested. CG Ex. 141. Evidence 
regarding its mutagenicity indicates “that carbaryl 
is not a potent mutagen in the reported studies and 
probably acts as a weak mutagen only.” /d. 

101 See Tr, 109-12; CG/Larocca Ex. 10; RX 4 (p. 
IV-7). 

102 At trial Ciba-Geigy also argued that diazinon 
posed less risk to aquatic organisms (CG Post-Tr. Bf. 
at 211-12), but it has apparently abandoned this 
contention on appeal. The presiding Officer found 
that there is no appreciable risk to fish from 
pesticide use on golf courses and sod farms. Initial 
Decision at 77. 
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question the LDso values used by Ciba- 
Geigy's in-house toxicologist, Dr. 
Sumner. See EPA W-22 (pp. 3-17). 
When the lowest available LDs. values 
for all turf pesticides are compared, 
diazinon is shown to be one of the most 
toxic. Jd. This inference is berne out, at 
least in part, by the reported bird kills, 
as shown by the Presiding Officer. 
The realtively few reported kills 
associated with diazinon used at low 
rates cannot necessarily be attributed to 
the safety of those rates as Ciba-Geigy 
insists (CF Reply at 237); the more 
logical explanation is that diazinon has 
not been historically applied at low 
rates, * 

In sum, I agree with Chief Judge 
Harwood that the evidence of diazinon’s 
relative safety to humans and wildlife is 
too inconclusive to show that continued 
diazinon use would result in any 
significant benefit in this regard. 


V. Conclusions: The Risk-Bennefit 
Balance 


A review of the record evidence, the 
Initial Decision, ?°* and the parties’ 
post-trial and appellate submissions 
indicates that Ciba-Geigy has failed to 
meet its burden of showing that the 
benefits of continued use under its 
proposed label justify the avian risk 
involved. The Agency presented a prima 
facie case of a widespread and 
continuous hazard based on lab data 
and reported bird kills. Ciba-Geigy's 
contention that the risk would be low is 
underminded by the critical flaws in its 
field studies Even if one accepted the 
field studies as perfectly sound, some 
level of avian risk would still remain. I 
conclude as a matter of policy that these 
risks are not justified by the bennefit of 
avoiding a negligible cost increase to 
golf courses and sod farms. The 
evidence regarding the other alleged 
benefits of continued use—maintaining 
price competition, avoding turf damage, 
and diazinon’s comparative safety—is 
either non-existent, speculative, or in 
conflict with more persuasive evidence. 

As the Presiding Officer recognized, 
the record in this case is suffused with 
uncertainty. Although the database 
compiled for diazinon might be more 
extensive than for most other pesticides 
(CG Reply at 27-28), the level-one field 
studies presented here are among the 


103 See Initial Decision at 77-78; EPA W-22 (pp. 
17-18). 

104 As noted by the Presiding Officer, even if one 
or more of the alternatives are as hazardous to birds 
as diazinon, this does not by itself justify the 
continued use of diazinon. Initial Decision at 78 
(citing cases). 

105 Ali findings and conclusions set forth in the 
Initial Decision which are consistent with this 
opinion are hereby adopted. 


first ever to have been conducted. CF 
Ex. 123 (pp. 19-20). (As of January 1987, 
no level-two study had been completed. 
Id.} The risk assessment has been 
further confounded by Ciga-Geigy's 
many recently proposed label 
amendments, some of which have come 
at the eleventh hour. Although I do not 
question Ciga-Geigy's good faith in 
attempting to reduce the avian risk to 
acceptable levels, the resulting lack of 
experience under the new label works 
against its efforts to establish that the 
proposed lable comports with FIFRA. 
Moreover, Ciba-Geigy’s failure to 
sponsor an economist or turf agronomist 
as a witness renders its economic 
analysis of cancellation a wholly 
conjectural enterprise. 

In the face of this uncertainty, FIFRA 
does not permit me to give Ciba-Geigy 
“the benefit of the doubt” that its new 
label will reduce risk to justified levels, 
as did the Presiding Officer. Initial 
Decision at 79. Nor is there sufficient 
evidence te conclude that significant 
amounts of turf will be destroyed if 
diazinon is removed from the market, 
much less that the game of golf might be 
threatened, as the Initial Decision (p. 79) 
suggests. 

In making the final balance, I agree 
with the Presiding Officer that 
acceptable levels of avian risk cannot 
be determined by reference to annual 
bird mortality caused by hunting or 
natural causes. See Initial Decision at 
62-63. Although Ciba-Geigy is correct 
that hunting “is a reality that cannot be 
ignored” (CG Reply at 17), that reality 
shows only that the risk assessment 
here differs radically from those 
involving human health. As stated by 
the AL], hunting is a highly regulated 
activity that yields, in society's view, 
significant benefits. Pesticide poisoning, 
on the other hand, results in aimless and 
indiscriminate kills which, under FIFRA, 
must be justified by the pesticide’s 
benefits. Moreover, just as hunting 
cannot be ignored, it cannot be ignored 
that the ultimate benefits of the uses at 
issues here—unblemished golf courses 
and lawns—are not as significant as the 
benefits to public health programs and 
food crops often implicated in 
cancellation proceedings. !* 

In deciding whether to cancel the 
registrations at issue, I have seriously 
considered the possibility of requiring 
additional restrictions to reduce the 


106 Ciba-Geigy argues that the cost of preventing 
each bird mortality should be considered in 
determining whether the adverse effects here are 
“unreasonable” under FIFRA section 2(bb). CG 
Reply 225-26. Its estimates, however, are based only 
on reported bird kills, which in all likelihood 
seriously underestimte actua/ mortality. See Section 
IILE, supra. 
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avian risk te potentially acceptable 
levels. Such alternatives are plainly 
within my discretion. The record is too 
limited, however, to determine whether 
any incremental restriction would 
reduce the avian risk to levels justified 
by diazinon’s marginal benefits. With 
each new amendment to reduce risk by 
restricting use, the concomitant benefits 
are likewise reduced. I refuse to sail this 
uncharted course with no guidance from 
the parties. The better approach 
administratively is to invite Ciba-Geigy 
and the other registrants to determine 
whether the removal of diazinon does in 
fact result in widespread destruction of 
turf. New evidence to this effect that 
meets the criteria set forth in Subpart D 
of the rules {40 CFR 164.130-.133) may 
then be submitted in an effort to show 
that the risk of use can and should be 
reduced to levels justified by the 
benefits. 

As required by FIFRA section 19, I 
have considered the proper disposition 
of existing diazinon stocks. There is 
nothing in the record to suggest that 
anything other than immediate 
cancellation of diazinon for use on golf 
courses and sod farms is appropriate. 
Thus all existing stocks will be subject 
to the final order requiring a label 
amendment prohibiting use on these 
sites. In addition to use on golf courses 
and sod farms, most (if not all) of the 
diazinon labels at issue permit a variety 
of other uses, such as on vegetables, 
fruits, nuts, and residential lawns. 
Diazinon products subject to this 
decision which are currently in the 
hands of end users may, of course, be 
used for any labeled purpose other than 
golf course and sod farm pest control. I 
will direct the Assistant Administrator 
to continue to monitor and review the 
appropriate treatment of existing stocks 
and to suggest modifications to this 
disposition if necessary and appropriate. 


Final Order 


1. The registrations at issue in this 
proceeding are hereby cancelled, unless 
the registrant submits a timely 
application to amend the registration to 
prohibit use on golf courses and sod 
farms. To be timely, an application must 
be submitted within 30 days of receipt of 
this Order or its publication in the 
Federal Register, whichever is later. The 
application shall prepose to amend the 
registration of the product to include the 
following statement on top of the front 
panel of the label (or on supplemental 
labeling): 


This product must not be used on golf 
courses and sed farms. 
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2. The Assistant Administrator for 
Pesticides and Toxic Substances may 
require or disallow such other language 
as he considers appropriate. He is 
directed to monitor efforts to comply 
with this order and, if appropriate, to 
suggest modifications relating to the 
treatment of existing stocks. 

3. Distribution and sale-of any 
diazinon product at issue in this 
‘proceeding is prohibited unless the 
product bears a new label (or 
‘supplemental labeling) approved by the 
‘Assistant Administrator for Pesticides 
‘and Toxic Substances. 

4. All use of diazinon products on golf 
‘courses or sod farms is prohibited. 

* 5. All applications for diazinon 
products for use on golf courses and sod 
‘farms are hereby denied. 

6. This order applies to all diazinon 
products covered by the Notice of Intent 
‘to Cancel, 51 FR 35034 (Oct. 1, 1986) as 
amended by 52 FR 5656 (Feb. 25, 1987). 

__ 7. This Order shall become effective 
at the date and time it is filed with the 
hearing clerk. 


Dated: March 29, 1988. 
Lee M. Thomas, 
Administrator. 
[FR Doc. 88-7375 Filed 44-88; 8:45 am] 
BILLING CODE 6560-50-M 


‘FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Information Collection Submitted to 
OMB for Review 


AGENCY: Federal Deposit Insurance 
. Corporation. 
ACTION: Notice of information collection 
submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1980. 


Title of Information Collection: 
Summary of Deposits (OMB No. 3064- 
0061). 

Background: In accordance with 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. Chapter 
35), the FDIC hereby gives notice that it 
has submitted to the Office of 
Management and Budget a request for 
the review and approval of the 
information collection system identified 
above. 

ADDRESS: Written comments regarding 
the submission should be addressed to 
Robert Fishman, Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20503 and to John Keiper, Assistant 
Executive Secretary, Federal Deposit 
Insurance Corporation, Washington, DC 
20429. 


Comments: Comments on this 
collection of information should be 
submitted on or before May 5, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Requests for a copy of the submission 
should be sent to John Keiper, Assistant 
Executive Secretary, Federal Deposit 
Insurance Corporation, Washington, DC 
20429, telephone (202) 898-3810. 


SUMMARY: The FDIC is requesting OMB 
approval to revise the data collection 
form (FDIC 8020/05) used by all FDIC- 
insured banks with branches, both 
commercial and savings banks, to report 
the amounts of deposits held at each 
office and branch in the United States as 
of the close of business on June 30 of 
each year. The new report format will 
reduce the number of items from five 
deposit types and a total to two deposit 
types and a total. The change will 
reduce the data collection and 
verification burden and the data storage 
requirements. The FDIC plans to 
implement the revised report for June 30, 
1988. The Summary of Deposits 
reporting provides the Federal banking 
agencies with a basis for measuring the 
competitive impact of bank mergers and 
it has additional use in research in 
banking. It it estimated that the 
Summary of Deposits reporting 
requirements imposes an annual 
paperwork burden of 30,333 hours on the 
respondents, collectively. 


Dated: March 31, 1988. 
Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 
Executive Secretary. 
[FR Doc. 88-7417 Filed 44-88; 8:45 am] 
BILLING CODE 6714-01-M 


FEDERAL MARITIME COMMISSION 


Ocean Freight Forwarder License; 
Reissuance of License; Ark 
International Forwarding, Inc. et al. 


Notice is hereby given that the 
following ocean freight forwarder 
licenses have been reissued by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 
of the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR Part 510. 


Name/Address 


Ark International 
Forwarding, Inc., P.O. 
Box 520012, Miami, FL 

| 39152. 
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Date 


Name/Address reissued 


License 
No. 


1982R ( Croft & Scully Co., Inc., 
149 Sheldon St., El 


Segundo, CA 90245. 


Mar. 15, 
1988. 


Robert G. Drew, 
Director, Bureau of Domestic Regulation. 


[FR Doc. 88-7373 Filed 4-4-88; 8:45 am] 
BILLING CODE 6730-01-M 


Ocean Freight Forwarder License; 
Revocations; Delta Shipping and 
Marketing Corp. et al. 


Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 
of the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR Part 510. 


License Number: 3084 

Name: Delta Shipping & Marketing Corp. 

Address: 825 Windham Court North, 
Wycoff, NJ 07481 

Date Revoked: February 22, 1988 

Reason: Surrendered license voluntarily 


License Number: 2100 

Name: Atlantic Caribbean Export 
Shipping Co., Inc. dba Ace Forwarding 

Address: 5705 N.W. 84th Ave., Miami, FL 
33166 

Date Revoked: February 22, 1988 

Reason: Failed to maintain a valid 
surety bond 


License Number: 1084 

Name: Felix L. Matos 

Address: 400 Comercio Street, P.O. Box 
4263, Old San Juan, Puerto Rico 0091 

Date Revoked: March 1, 1988 

Reason: Failed to maintain a valid 
surety bond 


License Number: 1262 

Name: Robert E. Kelly 

Address: 7509 Connelley Drive, 
Hanover, MD 21076 

Date Revoked: March 4, 1988 

Reason: Failed to maintain a valid 
surety bond 

Robert G. Drew, 


Director, Bureau of Domestic Regulation. 


[FR Doc. 88-7372 Filed 44-88; 8:45 am] 
BILLING CODE 6730-01-M 
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[Docket No. 88-9] 


Benel International Co., Inc., and 
Benedict Ramos; Order of 
investigation 


This proceeding is instituted pursuant 
to sections 11 and 13 of the Shipping Act 
of 1984 (“1984 Act”), 46 U.S.C. app. 

§§ 1710 and 1712. 

It appears that Benel International 
Company, Inc. (“‘Benel”), and Benedict 
Ramos (“Ramos”), acted as ocean 
freight forwarders in connection with at 
least fifty-six ocean shipments for 
Alpine Trading Company, and Siegel 
Chemical Export Corp., from January 18, 
1985 until October 25, 1985, without an 
ocean freight forwarder license issued 
by the Commission, in violation of 
section 19(a) of the 1984 Act. 

Benel is a Delaware corporation doing 
business at 2050 NW. 94th Avenue, 
Miami, Florida 33172 and at 33 Rector 
Street, New York, New York 10006. 
Ramos is the sole officer and 
stockholder of Benel. 

It appears that Benel and Ramos may 
have continued, and are continuing, to 
act as ocean freight forwarders without 
a license issues by the Commission, in a 
continuing violation of section 19(a) of 
the 1984 Act. 

Now therefore it is ordered, That 
pursuant to sections 11, 13 and 19{a) of 
the Shipping Act of 1984, an 
investigation is hereby instituted to 
determine: 

1. Whether, during the period from 
January 18, 1985 and continuing to the 
present, Benel and Ramos violated 
section 19(a) of the 1984 Act by acting as 
ocean freight forwarders without a 
license issued by the Commission; and 

2. Whether, in the event Benel and 
Ramos violated section 19{a) of the 1984 
Act, civil penalties should be assessed, 
and, if so, the amount of such penalties 
and whether any other appropriate 
order should be issued. 

It is further ordered, That a public 
hearing be held in this proceeding and 
that this matter be assigned for hearing 
before an Administrative Law Judge of 
the Commission's Office of 
Administrative Law Judges at a date 
and place to be hereafter determined by 
the Administrative Law Judge in 
compliance with Rule 61 of the 
Commission's Rule of Practice and 
Procedure, 46 CFR 502.61; 

It is further ordered, That Benel 
International Company, Inc. and 
Benedict Ramos are designated 
Respondents in this proceeding; 

It is further ordered, That the 
Commission's Bureau of Hearing 
Counsel is designated a party to this 
proceeding; 


It is further ordered, That notice of 
this Order be published in the Federal 
Register, and a copy be served on 
parties of record; 

It is further ordered, That other 
persons having an interest in 
participating in this proceeding may file 
petitions for leave to intervene in 
accordance with Rule 72 of the 
Commission's Rules of Practice and 
Procedure, 46 CFR 502.72; 

It is further ordered, That all further 
notices, orders, and/or decisions issued 
by or on behalf of the Commission in 
this proceeding, including notice of the 
time and place of hearing or prehearing 
conference, shall be served on parties of 
record; and 

It is further ordered, That in 
accordance with Rule 61 of the 
Commission's Rules of Practice and 
Procedure, the initial decision of the 
Administrative Law Judge shall be 
issued by March 31, 1989, and the final 
decision of the Commission shall be 
issued by July 21, 1989. 

By the Commission. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 88-7414 Filed 44-88; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Barnett Banks, Inc.; Applications To 
Engage de Novo in Permissible 
Nonbanking Activities 


The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board’s Regulation 
Y (12 CFR 225.23(a)(1)) for the Board's 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
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as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Uniess otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than April 25, 1988. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Barnett Banks, Inc., Jacksonville, 
Florida; to engage de novo through its 
subsidiary, Barnett Banks Insurance, 
Inc., Jacksonville, Florida, in providing 
credit life and accident and health 
insurance written in connection with 
extensions of credit by Applicant's 
subsidiaries and offer mortgage 
redemption insurance written in 
connection with loans made by 
Applicant's affiliate banks pursuant to 
§ 225.25(b)(8)(1)(A) of the Board's 
Regulation Y. 

2. Barnett Banks, Inc., Jacksonville, 
Florida; to engage de novo through its 
subsidiary, Barnett Brokerage Service 
Inc., Jacksonville, Florida, in providing 
securities brokerage services, related 
securities credit activities and incidental 
activities such as custodial services, 
individual retirement accounts and cash 
management services pursuant to 
§ 225.25(b)(15) of the Poard's Regulation 
7; 


Board of Governors of the Federal Rerserve 
System, March 30, 1988. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 88-7351 Filed 44-88; 8:45 am] 
BILLING CODE 6210-01-M 


First lilinois Corp. et al.; Formations of; 
Acquisitions by; and Mergers of Bank 
Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act {12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
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are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidenee that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than April 22, 
1988. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First Illinois Corporation, Evanston, 
Illinois; to acquire 100 percent of the 
voting shares of United Illinois Bank of 
Troy, Troy, Illinois. 

2. First of America Bank Corporation 
and First of American Bank 
Corporation—Indiana, both of 
Kalamazoo, Michigan; to acquire 100 
percent of the voting shares of 
Lakeshore Bank and Trust Company, 
Michigan City, Indiana. 

B. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. CNB Bancshares, Inc., Evansville, 
Indiana; to acquire 100 percent of the 
voting shares of Haubstadt Siate Bank, 
Haubstadt, Indiana. 

2. CNB Bancshares, Inc.,,Evansville, 
Indiana; to acquire 100 percent of the 
voting shares of Posey Bancorporation, 
Wadesville, Indiana, and thereby 
indirectly acquire Farmers Bank and 
Trust Company, Wadesville, Indiana. 

3. First Financial Corporation of 
America, Salem, Missouri; to become a 
bank holding company by acquiring 100 
percent of the voting shares of The First 
National Bank of Salem, Salem, 
Missouri. Bank engages through a 
subsidiary in general insurance 
activities. 

4. Old National Bancorp, Evansville, 
Indiana; to acquire 100 percent of the 
voting shares of The Peoples National 
Bank in Lawrenceville, Lawrenceville, 
Dlinois. 

5. Raymond Bancorp, Inc., Raymond, 
Illinois; to acquire 100 percent of the 
voting shares of Peoples State Bank of 
Gillespie, Gillespie, Illinois. Comments 


on this application must be received by 
April 15, 1988. 

Board of Governors of the Federal Reserve 
System, March 30, 1988. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 88-7352 Filed 44-88; 8:45 am] 
BILLING CODE 6210-01-M 


Change in Bank Control Notice; 
Acquisition of Shares of Banks or 
Bank Holding Companies; Don C. 
McNeil 


The notificant listed below has 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on notices are set 
forth in paragraph 7 of the Act (12 U.S.C. 
1817(j){7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than April 15, 1988. 

A. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Senior Vice 
President) 925 Grand Avenue, Kansas 
City, Missouri 64198: 

1. Don C. McNeil, Thomas, Oklahoma; 
to acquire an additional 1.51 percent of 
the voting shares of Thomas 
Bancshares, Inc., Thomas, Oklahoma, 
and thereby indirectly acquire The Bank 
of Thomas, Thomas, Oklahoma. 

Board of Governors of the Federal Reserve 
System, March 30, 1988. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 88-7353 Filed 4-4-88; 8:45 am} 
BILLING CODE 6210-01-M 


GENERAL SERVICES 
ADMINISTRATION 


Federal Property Resources Service; 
San Joaquin California Project (CF- 
LU-21), Tulare County, California; 
Transfer of Property; Correction 


On November 30, 1987, the above 
transfer notice was published on page 
45501 of the Federal Register. A portion 
of the legal description was incorrect 
and should have read, “* * * all of 
Section 5 and the E1/2E1/2 of Section 6, 


11133 


Township 23 South, Range 24 East, 
Mount Diablo Meridian.” 


Dated: March 23, 1988. 
Earl E. Jones, 
Commissioner, Federal Property Resources 
Service. 
{FR Doc. 88-7359 Filed 44-88; 8:45 am} 
BILLING CODE 6820-96-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


Altana, Inc.; Withdrawal of Approval of 
NADA 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is withdrawing 
approval of a new animal drug 
application (NADA) held by Altana, Inc. 
The NADA provides for the use of 
neomycin sulfate-sulfacetamide sodium 
ophthalmic ointment in the eyes of dogs 
and cats. The firm requested the 
withdrawal of approval. In a final rule 
published elsewhere in this issue of the 
Federal Register, FDA is removing the 
regulation that reflects the approval. 


EFFECTIVE DATE: April 15, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Mohammad I. Sharar, Center for 
Veterinary Medicine (HF V-216), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
4093. 


SUPPLEMENTARY INFORMATION: Altana, 
Inc. (formerly Byk-Gulden, Inc.), 60 
Baylis Rd., Melville, NY 11747, is the 
sponsor of NADA 47-091 which 
provides for the use of neomycin sulfate- 
sulfacetamide sodium ophthalmic 
ointment in the prophylaxis and local 
treatment of dogs and cats for 
superficial eye infections caused by 
commonly occurring gram-negative and 
gram-positive bacteria such as 
staphylococci, streptococci, and 
moraxella. The NADA was approved 
March 17, 1978 (43 FR 11176). By letter of 
October 5, 1987, the sponsor requested 
withdrawal of approval because the 
product is no longer being marketed. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(e), 82 
Stat. 345-347 (21 U.S.C. 360b(e))) and 
under authority delegated to the 
Commissioner of Food and Drugs (21 
CFR 5.10) and redelegated to the 
Director of the Center for Veterinary 
Medicine (21 CFR 5.84), and in 
accordance with § 514.115 Withdrawal 
of approval! of applications (21 CFR 
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514.115), notice is given that approval of 
NADA 47 -091 and all supplements 
thereto is hereby withdrawn, effective 
April 15, 1988. 

In a final rule published elsewhere in 
this issue of the Federal Register, FDA is 
removing 21 CFR 524.1484j, which 
reflects this approval. 

Dated: March 23, 1988. 

Gerald B. Guest, 

Director, Center for Veterinary Medicine. 
[FR Doc. 88-7391 Filed 44-88; 8:45 am] 
BILLING CODE 4160-01-M 


Health Care Financing Administration 
[BERC-474-NC] 


Medicare Program; Fiscal Year 1988 
Legislative Changes to the Inpatient 
Hospital Prospective Payment System 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Notice of legislative changes 
with comment period. 


SUMMARY: This notice describes those 


portions of sections 4002, 4005, 4008, and 

4009 of the Omnibus Budget 

Reconciliation Act of 1987 that affect 

Federal fiscal year 1988 payments to 

prospective payment hospitals and 

hospitals excluded from the prospective 
payments system. The changes required 
by this law affect the prospective 
payment rates; the rate-of-increase 
limits for hospitals excluded from the 
prospective payment system; the 
definition of a large urban area; the 
establishment of a new “regional floor;” 
the criteria for classification of rural 
referral centers; and outlier payments 
for burn cases. 

DATES: 

Effective Date: The legislation 
described in this notice is effective on 
April 1, 1988. 

Comment Date: Comments will be 
considered if we receive them at the 
appropriate address, as provided below, 
no later than 5:00 p.m. on June 6, 1988. 
ADDRESS: Mail comments to the 
following address: Health Care 
Financing Administration Department of 
Health and Human Services, Attention: 
BERC-474-NC, P.O. Box 26676, 
Baltimore, Maryland 21207. 

If you prefer, you may deliver your 
comments to one of the following 
addresses: 

Room 309-G, Hubert H. Humphrey 
Building, 200 Independence Ave. SW., 
Washington, DC. 

Room 132, East High Rise Building, 6325 
Security Boulevard, Baltimore, 
Maryland. 


In commenting, please refer to file 
code BERC-474-NC. Comments received 
timely will be available for public 
inspection as they are received, 
generally beginning approximately three 
weeks after publication of a document, 
in Room 309-G of the Department's 
offices at 200 Independence Ave. SW., 
Washington, DC, on Monday through 
Friday of each week from 8:30 a.m. to 
5:00 p.m. (phone: 202-245-7890). 

For individual copies of this notice, 
contact the following: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, (202) 783- 
3238. 

The charge for individual copies is 
$1.50 for each issue or for each group of 
pages as actually bound, payable by 
check or money order to the 
Superintendent of Documents. 

FOR FURTHER INFORMATION, CONTACT: 
Linda Magno, (301) 966-4529. 

To obtain copies of this document, see 
the “Address” section, above. 
SUPPLEMENTARY INFORMATION 


I. Background 


On September 1, 1987, we published a 
final rule in the Federal Register (52 FR 
33034) to implement the fifth year of the 
prospective payment system. In that 
rule, we set forth the methods, amounts, 
and factors for determining the Federal 
fiscal year (FY) 1988 prospective 
payment rates. We also established new 
target rate percentages for determining 
the rate-of-increase limits for FY 1988 
for hospitals excluded from the 
prospective payment system. 

Under that final rule, in accordance 
with section 1886(d)(3)(A) and section 
1886(b)(3)(B) of the Social Security Act 
(the Act) as they then stood, the 
applicable percentage increase in the 
average standardized amounts for 
prospective payment system hospitals 
was the percentage increase in the 
hospital market basket minus 2.0 
percentage points, or 2.7 percent. 
Hospitals excluded from the prospective 
payment system had their rate-of- 
increase limits increased by 2.7 percent. 
For discharges occurring on or after 
October 1, 1987, the Federal portion of a 
hospital's prospective payment rate was 
to be based on 100 percent of the 
national rate, rather than 50 percent of 
the national rate and 50 percent of the 
regional rate. In addition, for cost 
reporting periods beginning on or after 
October 1, 1987, the hospital’s payment 
rate was to be comprised of 100 percent 
of the Federal rate, completing the 
transition from a blend of Federal and 
hospital-specific rates. 

However, on September 29, 1987, the 
Balanced Budget and Emergency Deficit 
Control Reaffirmation Act of 1987 (Pub. 
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L. 100-119) was enacted. Under the 
provisions of section 107(a)(1) of Pub. L. 
100-119, payment for inpatient hospital 
services under the prospective payment 
system in FY 1988 was revised as 
follows: 

¢ For discharges occurring on or after 
October 1, 1987 and before November 
21, 1987, the average standardized 
amounts for FY 1988 were increased by 
zero percent rather than by 2.7 percent 
as provided in the September 1, 1987 
final rule. 

¢ The prospective payment transition 
period was extended as follows: 

—For discharges occurring on or after 
October 1, 1987 and before November 
21, 1987, the Federal portion of a 
hospital’s prospective payment rate 
continued to based on a blend of 50 
percent of the national rate and 50 
percent of the regional rate. 

—For the first 51 days of a hospital's 
cost reporting period beginning in FY 
1988, the hospital's payment rate 
remains a blend of 75 percent of the 
Federal rate and 25 percent of the 
hospital-specific rate, rather than 
becoming 100 percent of the Federal 
rate. The applicable hospital-specific 
rate for this period is the hospital’s rate 
that was in effect for its cost reporting 
period that began in FY 1987. 

¢ The rate-of-increase limits for 
hospitals excluded from the prospective 
payment system were updated by zero 
percent (rather than 2.7 percent) for the 
first 51 days of these hospitals’ cost 
reporting periods beginning in FY 1988. 

We announced these changes in a 
notice published in the Federal Register 
on October 23, 1987 (52 FR 39637). The 
rest of the changes promulgated in the 
September 1, 1987 Federal Register went 
into effect as scheduled on October 1, 
1987. 

On November 21, 1987, the provisions 
of Pub. L. 100-119 concerning the 
applicable percentage increase, the 
national/regional blend of the Federal 
rate, and the 51-day extension of the 
hospital-specific-Federal rate blend 
expired, and the provisions of the 
September 1, 1987 final rule governing 
the updates and the transition became 
effective. 


II. Summary of New Legislation 


On December 22, 1987, the Omnibus 
Budget Reconciliation Act of 1987 (Pub. 
L. 100-203) was enacted. The provisions 
of sections 4002, 4005(d), 4008(d), and 
4009(i) of Pub. L. 100-203 made the 
following changes that affect Medicare 
payments to hospitals in FY 1988: 

¢ For discharges in FY 1988 occurring 
on or after April 1, 1988, the applicable 
percentage increase used to update the 
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standardized amounts for prospective 
payment system hospitals is— 

—3.0 percent for hospitals located in 
rural areas; 

—1.5 percent for hospitals located in 
large urban areas; and 

—1.0 percent for hospitals located in 
other urban areas. 

¢ A “large urban area” is defined as 
an urban area that the Secretary 
determines has a population of more 
than 1,000,000 based on the most recent 
available population data published by 
the Bureau of the Census. In addition, 
any New England County Metropolitan 
Area (NECMA) with a population of 
more than 970,000 is a large urban area. 

¢ For discharges occurring in a fiscal 
year beginning on or after October 1, 
1987, the Secretary computes average 
standardized amounts for hospitals 
located in rural, large urban, and other 
urban areas. For FY 1988 discharges 
occurring on or after April 1, 1988, the 
average standardized amounts for large 
urban and other urban areas are 
computed by applying the applicable 
update factor to the urban average 
standardized amcunt that was in effect 
for the 51-day period beginning October 
1, 1987. 

¢ For discharges occurring on or after 
April 1, 1988 and before October 1, 1990, 
“regional floors” for the standardized 
amounts are established. The regional 
floor for a region is the greater of the 
national adjusted diagnosis-related 
group (DRG) prospective payment rate 
or the sum of 85 percent of the national 
adjusted DRG prospective payment rate 
and 15 percent of the regional adjusted 
DRG prospective payment rate. 

¢ Hospitals excluded from the 
prospective payment system would 
receive a 2.7 percent increase for cost 
reporting periods beginning in FY 1988, 
excluding the first 51 days of those cost 
reporting periods, for which the increase 
is zero percent. 

¢ For cost reporting periods beginning 
on or after October 1, 1987, a sole 
community hospital's hospital-specific 
portion is increased by zero percent for 
the first 51 days of the cost reporting 
period, 2.7 percent for the next 132 days, 
and for the remainder of the cost 
reporting period by the same percentage 
increase as the applicable Federal rate 
(that is, 3.0 percent for hospitals paid the 
rural rate, 1.5 percent for hospitals paid 
the large urban rate, and 1.0 percent for 
hospitals paid the other urban rate). 

¢ Effective with discharges on or after 
April 1, 1988, rural hospitals may qualify 
as rural referral centers if they have 275 
or more beds. 

¢ For discharges occurring on or after 
April 1, 1988 and before October 1, 1989 
that are classified in DRGs relating to 


burn cases, the marginal cost factor to 
be used in computing payments for 
outliers is 90 percent. 


Ill. Changes to the Prospective Payment 
System 


A, Establishment of Large Urban Areas 


Prior to the enactment of Pub. L. 100- 
203, section 1886(d)({2)(D) of the Act 
required the Secretary to compute 
separate average standardized amounts 
for hospitals located in urban and rural 
areas. The term “urban area” is defined 
as an area within a Metropolitan 
Statistical Area (MSA) (as defined by 
the Executive Office of Management 
and Budget) or within such similar area 
as the Secretary has recognized by 
regulations implementing cost limits for 
inpatient hospital services under section 
1886(a) of the Act. (Under those 
regulations, urban areas in New England 
are defined as New England County 
Metropolitan Areas (NECMAs).) 
Accordingly, to identify urban areas, we 
have used MSAs and NECMAs, as 
defined by the Executive Office of 
Management and Budget with two 
exceptions. Under section 601(g) of the 
Social Security Amendments of 1983 
(Pub. L. 98-21), certain New England 
counties were deemed to be urban 
areas. For purposes of the prospective 
payment system, we have treated those 
counties as part of the NECMAs of 
which they were a part in 1979. The only 
other exception to the strict use of MSA 
and NECMA definitions in identifying 
urban areas has been for a rural county 
that qualifies for reclassification into an 
MSA under § 412.63(b)(3). In these two 
instances, the population of the rural 
counties deemed to be urban is included 
in calculating the population of the MSA 
or NECMA to which the county has 
been appended. In all other cases, a 
rural area is any area outside of an 
urban area. 

Section 4002(c)(1) of Pub. L. 100-203 
amended section 1886(d)(3) of the Act to 
require the Secretary to compute three 
average standardized amounts for 
discharges occurring in a fiscal year 
beginning on or after October 1, 1987: 
One for hospitals located in rural areas; 
one for hospitals located in large urban 
areas; and one for hospitals located in 
other urban areas. Section 4002(b) of 
Pub. L. 100-203 amended section 
1886(d)(2)(D) of the Act to define a 
“large urban area” as an urban area 
with a population of more than 1,000,000. 
In addition, section 4009{i) of Pub. L. 
100-203 provides that a NECMA with a 
population of more than 970,000 is 
classified as a large urban area. As 
required by section 1886(d)({2)(D) of the 
Act, population size is determined by 
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the Secretary based on the latest 
population data published by the Bureau 
of the Census. Under that section as 
now amended, urban areas that do not 
meet the criteria for large urban areas 
are referred to as ‘other urban areas.” 

Based on 1986 population estimates 
published by the Bureau of the Census, 
we have identified 46 urban areas that 
meet the criteria to be defined as large 
urban areas. A list of those areas is set 
forth in Table A, below. The population 
data we used to identify large urban 
areas are available to the public as 
follows: 

¢ For the 50 States and the District of 
Columbia, we used the “Local 
Population Estimates—Series P-26, No. 
86-A,” which is available at a cost of 
$1.25 from the Superintendent of 
Documents; U.S. Government Printing 
Office; Washington, DC. 20402 

¢ The most recent population data for 
Puerto Rico are 1986 population 
estimates as of October 1987. These 
data are unpublished and may be 
obtained by calling the Bureau of the 
Census at (301) 763-7722. 


B. Increase in the Prospective Payment 
Rates and Rate-of-Increase Limits 


Section 4002(a) of Pub. L. 100-203 
amended section 1886(b)(3)(B)(i) of the 
Act to specify that the applicable 
increases for FY 1988 are— 

* 3.0 percent for hospitals located in 

rural areas; 

* 1.5 percent for hospitals located in 

large urban areas; and 

¢ 1.0 percent for hospitals located in 

other urban areas. 

Section 4002(g)(1) of Pub. L. 100-203 
provides that the amendment made by 
section 4002(a) is effective for 
discharges occurring on or after April 1, 
1988. However, as required by section 
4002(g)(1}(B) of Pub. L. 100-203, for 
purposes of updating the rates for 
prospective payment hospitals for 
discharges occurring on or after October 
1, 1988, the updates that are applicable 
on or after April 1, 1988 are deemed to 
have been in effect for the entire fiscal 
year. 

We note that these update factors 
apply on/y to the Federal portion of the 
rates. Updates to the hospital-specific 
rates are made only on a cost reporting 
period basis. Thus, for other than sole 
community hospitals (discussed below), 
there will be no further update to the 
hospital-specific portion, since the 
transition to fully Federal rates is 
completed for a hospital effective 51 
days after the end of its cost reporting 
period which began during FY 1987. 

Section 4002(g)(5) of Pub. L. 100-203 
provides that, in computing the average 
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standardized amounts for FY 1988 for 
large urban areas and other urban areas, 
the applicable update factor is applied 
to the urban standardized amount that 
was in effect for the 51-day period 
beginning on October 1, 1987 (see the 
October 23, 1987 notice (52 FR 39639)). 
The revised standardized amounts are 
set forth in Tables 1a,1b, and 1c, below. 

As provided in section 
1886(d)(5)(C)(ii) of the Act, payments to 
hospitals that qualify as sole community 
hospitals under the prospective payment 
system continue to be used on a blend of 
75 percent of the hospital-specific rate 
and 25 percent of the Federal regional 
rate. In accordance with the provisions 
of section 4002(g)(2)(B) of Pub. L. 100- 
203, for cost reporting periods beginning 
during FY 1988, the hospital-specific rate 
of a sole community hospital is 
increased as follows: 

¢ For the first 51 days of the cost 
reporting period, the increase is zero 
percent. 

¢ For the next 132 days of that period, 
the increase is 2.7 percent. 

e For the remainder of the cost 
reporting year, the hospital-specific rate 
is increased by— 

—3.0 percent for hospitals located in 

rural areas; 

—1.5 percent for hospitals located in 

rural urban areas; and 

—1.0 percent for hospitals located in 

other urban areas. 

For purposes of updating the hospital- 
specific rate of a sole community 
hospital for cost reporting periods 
beginning on or after October 1, 1988, 
the applicable percentage increase for 
cost reporting periods beginning in FY 
1988 is deemed to have been 3.0 percent, 
1.5 percent, or 1.0 percent for hospitals 
located in rural, large urban, or other 
urban areas, respectively. 

Section 4002(e) of Pub. L. 100-203 
amended section 1886(b)(3)(B) of the Act 
to state that the applicable percentage 
increase for cost reporting periods 
beginning in FY 1988 for hospitals that 
are excluded from the prospective 
payment system is the market basket 
percentage increase minus 2.0 
percentage points (that is, 2.7 percent). 
However, under the provisions of 
section 4002(g)(3)(B) of Pub. L. 100-203, 
the update to the target rates for 12- 
month cost reporting periods beginning 
in FY 1988 is computed by multiplying 
2.7 percent times the ratio of 315 to 366. 
Thus, after an update factor of zero 
percent for the first 51 days of the cost 
reporting period, there is an update at 
the rate of 2.7 percent for the remaining 
315 days of the cost reporting period. 
This results in an actual update factor of 
2.3238 percent for the cost reporting 
period. As required by section 


4002(g)(3)(C) of Pub. L. 100-203, for 
purposes of updating the target rates of 
hospitals excluded from the prospective 
payment system for cost reporting 
periods beginning on or after October 1, 
1988, the update for FY 1988 is deemed 
to have been 2.7 percent. 


C. Establishment of a Regional Floor 


Section 4002(d) of Pub. L. 100-203 
amended section 1886(d)(1)(A)(iii) of the 
Act to establish a “regional floor” for 
the prospective payment rate applicable 
to a hospital. In accordance with this 
section, hospitals’ payments are based 
on the greater of the national average 
standardized amount or the sum of 85 
percent of the national average 
standardized amount and 15 percent of 
the average standardized amount for the 
region as set forth in Tables 1a and 1b. 
This provision is effective for discharges 
occurring on or after April 1, 1988 and 
before October 1, 1990. 

Based on the updated payment rates 
published in this notice, we have 
determined that for discharges occurring 
on or after April 1, 1988 and before 
October 1, 1988, rural hospitals in 
regions I, II, III, and IV and hospitals in 
large urban areas and other urban areas 
in regions I and IV will receive greater 
payments using the national/regional 
blend than the national average 
standardized amount. Therefore, for 
discharges occurring on or after April 1, 
1988 and before October 1, 1988, the 
Federal portion of the payment for these 
hospitals is comprised of 85 percent of 
the national average standardized 
amount and 15 percent of the applicable 
regional average standardized amount 
rather than 100 percent of the national 
average standardized amount. 


D. Rural Referral Centers 


Under the authority of section 
1886(d)(5)(C)(i) the Act, § 412.96 of the 
regulations sets forth the criteria a 
hospital must meet in order to receive 
special treatment under the prospective 
payment system as a rural referral 
center. Prior to the enactment of Pub. L. 
100-203, one of the criteria under which 
a rural hospital could be classified as a 
rural referral center was to have 500 or 
more beds available for use. Section 
4005(d) of Pub. L. 100-203 amended 
section 1886(d)(5)(C)(i)(I) of the Act to 
reduce this bed size criterion from 500 or 
more beds to 275 or more beds, effective 
with discharges on or after April 1, 1988. 

In evaluating whether a rural hospital 
meets the new bed size criterion, we had 
to determine which beds in the hospital 
should be counted. Section 
1886(d)(5)(C)(i)(1) of the Act specifically 
provides for payment adjustments for a 
subsection (d) hospital that qualifies as 
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a rural referral center. Section 
1886(d)(1)(B) of the Act defines a 
subsection (d) hospital as “a hospital 
located in one of the fifty States or the 
District of Columbia * * * and* * * 
does not include a psychiatric or 
rehabilitation unit of the hospital which 
is a distinct part of the hospital * * *.” 
Since section 1886(d)(5)(C)(i)(I) of the 
Act states that a hospital of 275 or more 
beds may qualify for rural referral 
center status under subsection (d), and 
since a subsection (d) hospital does not 
include excluded units of the hospital, 
then it is appropriate that only beds 
available for use within the subsection 
(d) hospital should be counted when 
determining whether a hospital has 275 
or more beds. 

We believe that this interpretation of 
the statute produces the most consistent 
application of the rural referral center 
provision, since data from only 
prospective payment hospitals (or the 
portions of the hospital subject to the 
prospective payment system) are used in 
determining whether a hospital qualified 
for rural referral center status. Since the 
referral center adjustment (that is, 
payment for discharges at the rate for 
urban hospitals) is not available to 
hospitals or units that are excluded from 
the prospective payment system, it is 
inappropriate to consider beds outside 
of subsection (d) hospitals when 
determining bed size. We note that this 
is the same definition of bed size that is 
currently used for determining the 
number of beds for purposes of 
calculating the indirect medical 
education adjustment. 

As with other hospitals seeking to 
become rural referral centers, those 
rural hospitals with 275 beds or more 
will have to file an application with 
their regional office within 90 days after 
publication of this notice. 

Under the provisions of § 412.96(d) 
and (e), rural referral centers are paid 
based on the applicable average 
standardized amount for urban 
hospitals, adjusted by the applicable 
DRG weighting factor and the rural area 
wage index. With the requirement under 
Pub. L. 100-203 that urban areas be 
classified into large urban areas and 
other urban areas with respect to the 
appropriate update factors and to 
calculate the average standardized 
amounts, it now is necessary to 
determine the appropriate urban rate for 
us in calculating payments for rural 
referral centers. 

We believe that rural referral centers 
should be paid the applicable 
standardized rates for other urban 
areas. As we stated in the June 10, 1987 
proposed rule (52 FR 22092), while our 
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analysis indicates that rural referral 
centers incur costs higher than other 
rural hospitals, we found that their costs 
are lower than those for urban hospitals. 
Therefore, we believe it would be 
inappropriate to pay rural referral 
centers at the higher rate assigned to 
hospitals located in large urban areas. 

Section 4005(d)(2)(A) of Pub. L. 100- 
203 requires a study of the criteria for 
the classification of rural referral 
centers. Section 4005(d)(2)(A)(ii) states 
that the study should include an 
examination of “the appropriateness of 
providing for payment for such centers 
at a rate other than the rate for a 
hospital located in an other urban area.” 
We believe that this language reflects 
the expectation of Congress that rural 
referral centers, for discharges on or 
after April 1, 1988, would be paid at the 
rate for hospitals in other urban areas. 
For these reasons, for discharges 
occurring on or after April 1, 1988, rural 
referral centers are paid the applicable 
standardized amount for other urban 
areas, adjusted by the applicable DRG 
weighting factor and the rural area wage 
index. 


E. Burn Outliers 


Section 1886(d)(5)(A) of the Act 
requires that, in addition to the basic 
prospective payment rates, payments 
must be made to hospitals for atypical 
cases known as “outlier cases.” These 
are cases that have either an extremely 
long length of stay or extraordinarily 
high costs when compared to other 
discharges classified in the same DRG. 

Section 1886(d)(5)(A) of the Act 
specifies that outlier payments must 
approximate the marginal cost of care 
beyond the outlier threshold. In the 
September 1, 1983 interim final rule, we 
established the ratio of marginal cost to 
average cost at 60 percent (48 FR 39776). 
Therefore, the regulations (§§ 412.82 and 
412.84) currently provide that the 
marginal cost of outlier cases is based 
on a 60 percent factor. 

For day outliers, an additional per 
diem payment is made for each covered 
day of care beyond the threshold. The 
per diem amount is based on 60 percent 
of the average per diem Federal rate for 
the DRG. For cost outliers, the 
additional payment is based on 60 
percent of the difference between the 
hospital's adjusted charges for the 
discharge and the outlier threshold. 

The provisions of section 
4008(d)(1)(A) of Pub. L. 100-203 changed 


the marginal cost factor to 90 percent for 
both day and cost outliers for those 
DRGs related to burn cases. There are 
six DRGs relating specifically to burn 
cases as follows: 





Name 
| 
| Burns, transferred to an- 
other acute care facility. 
| Extensive burns w/o O.R. 
| procedure. 
| Non-extensive burns with 
| skin graft. 
| Non-extensive burns with 
| wound debridement or 
| other O.R. procedure. 
| Non-extensive burns w/o 
O.R. procedure. 
Extensive burns with O.R. 
procedure. 





In accordance with section 
4008(d)(1)(A), of Pub. L. 100-203, for 
discharges occurring on or after April 1, 
1988 and before October 1, 1989, 
payment for outlier cases classified in 
DRGs 456 through 460 and 472 is made 
based on a marginal cost factor of 90 
percent, rather than 60 percent. 

Section 4008(d)(1)(B) of Pub. L. 100- 
203 requires that total payments (PMT) 
made under section 1886 of the Act after 
reflecting the changes in outlier 
payments for cases in burn-related 
DRGs (PMT After) be neither greater nor 
less than the total payments under 
section 1886 of the Act that would have 
been made in the absence of this 
provision (PMT Before). Further, section 
1886(d)(3)(B) of the Act requires that the 
standardized payment amounts be 
reduced by a percentage equal to the 
percentage of total DRG payments 
(including outlier payments) estimated 
to be outlier payments. 

This requirement is mathematically 
identical to specifying that total DRG 
prospective payments (including 
outliers) based on rates reduced for 
outliers (PMT Before) are neither greater 
nor less than total DRG prospective 
payments with no outlier payment 
provision, based on rates not reduced 
for outliers (PMT No). Hence, 


PMT After=PMT Before=PMT No 
Or, expressed more simply, 
PMT After=PMT No 


In order to satisfy this constraint and 
ensure that estimated outlier payments 
will fall between five and six percent of 
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total payments, as required by section 
1886(d)(5)(A) of the Act, we first 
estimated what total prospective 
payments would be— 

1. Based on rates not reduced for 
outliers; 

2. Using the update factors mandated 
under section 4002(a) of Pub. L. 100-203; 

3. Applying the regional floor required 
under section 4002(d) of Pub. L. 100-203 
if applicable; and 

4. With no additional payment for 
outliers. 

This figure became the payment target 
amount. 

We then simulated what total 
payments and outlier payments would 
be— 

1. Based on rates reduced for outliers 
by the offsets specified in the September 
1, 1987 final rule (542 FR 33065); 

2. Using the update factors mandated 
under section 4002(a) of Pub. L. 100-203; 

3. Applying the regional floor required 
under section 4002(d) of Pub. L. 100-203 
if applicable; 

4. Making additional payments for 
outliers using the thresholds specified in 
the September 1, 1987 final rule (52 FR 
33101-114); and 

5. Reflecting outlier payments with a 
marginal cost factor of 90 percent for 
burn cases. 

In order to achieve equality between 
the payment target amount and the 
estimated payment amount reflecting 
the change in payment of burn-related 
outliers, it was necessary to apply the 
following budget neutrality factor in 
computing the rates published in Tables 
1a, ib, and 1c, as set forth below. 


Budget Neutrality Factor 
.997697 

In addition, it was necessary to adjust 
the outlier offsets to ensure that the 
percentage of total payments 
attributable to outlier payments was 
equal to the reductions in the 
standardized amounts. The process 
described above also results in the 
following outlier offsets to the 
standardized amounts: 


Outliers 


Urban Rural 


0.9746 


IV. Tables 


This section contains the tables 
referred to in this preamble. 





Federal Register / Vol. 53, No. 65 { Tuesday, April 5, 1988 / Notices 


TABLE 1A.—NATIONAL ADJUSTED STANDARDIZED AMOUNTS, LABOR/NONLABOR 


. New England (CT, ME, MA, NH, Ri, V7) 
. Middle Atlantic (PA, NJ, NY) 


. East North Central {IL, IN, MI, OH, WI) 
. East South Central (AL, KY, MS, TN) 


. West South Gentral (AR, LA, OK, TX) 
. Mountain (AZ, CO, 1D, MT, NV, NM, UT, W 
. Pacific (AK, CA, Hi, OR, WA) 


DOONOnL WON = 


Puerto Rico 


. South Atlantic (DE, DC, FL, GA, MD, NC, SC, VA, WV)... 


. West North Central (1A, KS, MN, MO, NB, ND, SD). 





2407.46 
2182:90 | 
2314.57 
2441.79 
2222.93 
2313.17 
2322.94 
2216.39 
2167.56 


2172.15 
2303.17 
2429.76 
2211.98 
2301.78 
2311.50 
2205.46 
2156.88 


Other urban 


related 





Labor-related — 


Nonilabir- 
related 


Noniabor- 


related Labor-related 





i neni camickecaicendieioatcosicsteen poset 


Table A.—Large Urban Areas 
(Constituent Counties or County Equivalents) 


Anaheim-Santa Ana, CA 
Orange, CA 
Atlanta, GA 
Barrow, GA 
Butts, GA 
Cherokee, GA 
Clayton, GA 
Cobb, GA 
Coweta, GA 
De Kalb, GA 
Douglas, GA 
Fayette, GA 
Forsyth, GA 
Fulton, GA 
Gwinnett, GA 
Henry, GA 
Newton, GA 
Paulding, GA 
Rockdale, GA 
Spalding, GA 
Walton, GA 
Baltimore, MD 
Anne Arundel, MD 
Baltimore, MD 
Baltimore City, MD 
Carroll, MD 
Harford, MD 
Howard, MD 
Queen Annes, MD 
Bergen-Passaic, NJ 
Bergen, NJ 
Passaic, NJ 
Boston-Lawrence-Salem-Lowell-Brockton, 
MA 
Essex, MA 
Middlesex, MA 


Norfolk, MA 
Plymouth, MA 
Suffelk, MA 
Charlette-Gastonia-Reck Hill, NC-SC 
Cabarrus, NC 
Gaston, NC 
Lincoln, NC 
Mecklenburg, NC 
Rowan, NC 
Unien, NC 
York, SC 
Chicago, IL 
Cook, IL 
Du Page, IL 
McHenry, IL 
Cincinnati, OH-KY-IN 
Dearborn, IN 
Boone, KY 
Campbell, KY 
Kenton, KY 
Clermont, OH 
Hamilton, OH 
Warren, OH 
Cleveland, OH 
Cuyahoga, OH 
Geauga, OH 
Lake, OH 
Medina, OH 
Columbus, OH 
Delaware, OH 
Fairfield, OH 
Franklin, OH 
Licking, OH 
Madison, OH 
Pickaway, OH 
Union, OH 
Dallas, TX 
Collin, TX 
Dallas, TX 


Denton, TX 
Ellis, TX 
Kaufman, TX 
Rockwall, TX 


Denver, CO 


Adams, CO 
Arapahoe, CO 
Denver, CO 
Douglas, CO 
jefferson, CO 


Detroit, MI 


Lapeer, MI 
Livingston, MI 
Macomb, MI 
Monroe, MI 
Oakland, Mi 
Saint Clair, MI 
Wayne, MI 


Fort Lauderdale-Hollywood-Pompano Beach, 


FL 
Broward, FL 


Fort Worth-Arlington, TX 


Johnson, TX 
Parker, TX 
Tarrant, TX 


Hartford-Middletown-New Britain-Bristol, CT 


Hartford, CT 
Litchfield, CT 
Middlesex, CT 
Tolland, CT 


Houston, TX 


Fort Bend, TX 
Harris, TX 
Liberty, TX 
Montgomery, TX 
Waller, TX 


Indianapolis, IN 


Boone, IN 
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Hamilton, IN 
Hancock, IN 
Hendricks, IN 
Johnson, IN 
Marion, IN 
Morgan, IN 
Shelby, IN 
Kansas City, KS-MO 
Johnson, KS 
Leavenworth, KS 
Miami, KS 
Wyandotte, KS 
Cass, MO 
Clay, MO 
Jackson, MO 
Lafayette, MO 
Platte, MO 
Ray, MO 
Los Angeles-Long Beach, CA 
Los Angeles, CA 
Miami-Hialeah, FL 
Dade, FL 
Milwaukee, WL 
Milwaukee, WI 
Ozaukee, WI 
Washington, WI 
Waukesha, WI 
Minneapolis-St. Paul, MN-WI 
Anoka, MN 
Carver, MN 
Chisago, MN 
Dakota, MN 
Hennepin, MN 
Isanti, MN 
Ramsey, MN 
Scott, MN 
Washington, MN 
Wright, MN 
St. Croix, WI 
Nassau-Suffolk, NY 
Nassau, NY 
Suffolk, NY 
New Orleans, LA 
Jefferson, LA 
Orleans, LA 
St. Bernard, LA 
St. Charles, LA 
St. John The Bapist, LA 
St. Tammany, LA 
New York, NY 
Bronx, NY 
Kings, NY 
New York City, NY 
Putnam, NY 
Queens, NY 
Richmond, NY 
Rockland, NY 
Westchester, NY 
Newark, NJ 
Essex, NJ 
Morris, NJ 
Sussex, NJ 
Union, NJ 
Norfolk-Virginia Beach-Newport News, VA 
Chesapeake City, VA 
Gloucester, VA 
Hampton City, VA 
James City Co., VA 
Newport News City, VA 
Norfolk City, VA 
Poquoson, VA 
Portsmouth City, VA 
Suffolk City, VA 
Virginia Beach City, VA 
Williamsburg City, VA 
York, VA 


Oakland, CA 
Alameda, CA 
Contra Costa, CA 

Philadelphia, PA-NJ 
Burlington, NJ 
Camden, NJ 
Gloucester, NJ 
Bucks, PA 
Chester, PA 
Delaware, PA 
Montgomery, PA 
Philadelphia, PA 

Phoenix, AZ 
Maricopa, AZ 

Pittsburgh, PA 
Allegheny, PA 
Fayette, PA 
Washington, PA 
Westmoreland, PA 

Portland, OR 
Clackamas, OR 
Multnomah, OR 
Washington, OR 
Yamhill, OR 

Providence-Pawtucket-Woonsocket, RI 
Bristol, RI 
Kent, RI 
Newport, RI 
Providence, RI 
Washington, RI 

Riverside-San Bernardino, CA 
Riverside, CA 
San Bernardino, CA 

Sacramento, CA 
Eldorado, CA 
Placer, CA 
Sacramento, CA 
Yolo, CA 

St. Louis, MO-IL 
Clinton, IL 
Jersey, IL 
Madison, IL 
Monroe, IL 
St. Clair, IL 
Franklin, MO 
Jefferson, MO 
St. Charles, MO 
St. Louis, MO 
St. Louis City, MO 

Salt Lake City-Ogden, UT 
Davis, UT 
Salt Lake, UT 
Weber, UT 

San Antonio, TX 
Bexar, TX 
Comal, TX 
Guadalupe, TX 

San Diego, CA 
San Diego, CA 

San Francisco, CA 
Marin, CA 
San Francisco, CA 
San Mateo, CA 

San Jose, CA 
Santa Clara, CA 

San Juan, PR 
Barcelona, PR 
Bayoman, PR 
Canovanas, PR 
Carolina, PR 
Catano, PR 
Corozal, PR 
Dorado, PR 
Fajardo, PR 
Florida, PR 
Guaynabo, PR 


Humacao, PR 

Juncos, PR 

Los Piedras, PR 

Loiza, PR 

Luguillo, PR 

Manati, PR 

Naranjito, PR 

Rio Grande, PR 

San Juan, PR 

Toa Alta, PR 

Toa Baja, PR 

Trojillo Alto, PR 

Vega Alta, PR 

Vega Baja, PR 
Seattle, WA 

King, WA 

Snohomish, WA 
Tampa-St. Petersburg-Clearwater, FL 

Hernando, FL 

Hillsborough, FL 

Pasco, FL 

Pinellas, FL 
Washington, D.C.-MD-VA 

District of Columbia, DC 

Calvert, MD 

Charles, MD 

Frederick, MD 

Montgomery, MD 

Prince Georges, MD 

Alexandria City, VA 

Arlington, VA 

Fairfax, VA 

Fairfax City, VA 

Falls Church City, VA 

Loudoun, VA 

Manassas City, VA 

Manassas Park City, VA 

Prince William, VA 

Stafford, VA 


V. Regulatory Impact Statement 


Executive Order 12291 (E.O. 12291) 
requires us to prepare and publish a 
regulatory impact statement for any 
notice that would be likely to result in 
one of the following: An annual effect on 
the economy of $100 million or more; a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or, 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. In addition, we generally 
prepare a regulatory flexibility analysis 
that is consistent with the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 
through 612), unless the Secretary 
certifies that a notice such as this will 
not have a significant economic impact 
on a substantial number of small 
entities. For purposes of the RFA, States 
and individuals are not small entities, 
but we treat all hospitals as small 
entities. 

We have determined that this notice, 
in itself will not produce any effects that 
would meet any of the criteria of E.O. 





11140 


12291 or of the RFA since the 
amendments to which this notice 
pertains are already in effect, or will go 
into effect without the publishing of this 
notice. Implementation of these 
amendments is not dependent on the 
publication of this document. 
Accordingly, this document is not a 
“rule” and its publication does not 
constitute “rulemaking,” as those terms 
are defined in the Administrative 
Procedure Act. Therefore we have 
determined that a regulatory flexibility 
analysis under E.O. 12291 is not 
required. For the same reasons, we have 
determined and the Secretary certifies 
that this notice will not have a 
significant impact on a substantial 
number of small entities. 


VI. Other Required Information 
A. Waiver of Proposed Rulemaking 


We ordinarily publish a proposed 
notice in the Federal Register and 
provide a period for public comment. 
However, we may waive that procedure 
if we find good cause that notice and 
comment are impractical, unnecessary, 
or contrary to the public interest. When 
we do so, we incorporate an explanation 
of our findings in the notice to be issued. 

Section 4039(g) of Pub. L. 100-203 
provides that we may issue regulations 
to implement the amendments made by 
Subtitle A of Pub. L. 100-203 on an 
interim or other basis as may be 
necessary. The statute, which was 
enacted on December 22, 1987, provided 
that the amendments made by sections 
4002, 4005(d), 4008(d), and 4009(i) are 
generally effective on April 1, 1988. It is 
clear, therefore, that undergoing a 
proposed rulemaking process for this 
notice, which is effective April 1, 1988, 
would be impractical and, in terms of 
notifying affected parties of the 
provisions of the legislation as soon as 
possible, would not be in the public 
interest. Therefore, we find good cause 
to waive publication of a proposed 
notice and to issue this notice to become 
effective April 1, 1988, Nonetheless, we 
are providing a 60-day comment period 
as indicated at the beginning of this 
notice. 

Because of the large number of items 
of correspondence we normally receive 
on notices, we cannot acknowledge or 
respond to them individually. However, 
we will consider all comments that are 
received by the date and time specified 
in the “Dates” section of this notice and 
we will respond to those comments in 
the preamble to the final rule that 
announces the FY 1989 prospective 
payment rates. In addition, we intend to 
amend the applicable regulations in 42 
CFR parts 412 and 413 to conform to the 


provisions of Pub. L. 100-203 discussed 
in this notice as a part of the FY 1989 
prospective payment proposed and final 
rules. 


B. Waiver of 30-day Delay in Effective 
Date 


We normally provide a delay of 30 
days in the effective date of all final 
notices. However, the effective dates of 
the provisions of sections 4002, 4005(d), 
4008(d), and 4009(i) of Pub. L. 100-203 
are specified in those sections of the 
law. The provisions of this notice 
conform to the clear direction provided 
in the law. For this reasons, a delayed 
effective date is unnecessary. Therefore, 
we find good cause to waive the usual 
30-day delay. 


C. Paperwork Reduction Act 


This notice does not impose 
information collection requirements. 
Consequently, it need not be reviewed 
by the Executive Office of Management 
and Budget under the authority of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501-3511). 
Section 1886 of the Social Security Act (42 
U.S.C. 1395ww) 
(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare—Hospital 
Insurance Program) 

Dated: March 21, 1988. 
William L. Roper, 
Administrator, Health Care Financing 
Administration. 

Approved: March 31, 1988. 
Otis R. Bowen, 
Secretary. 
[FR Doc. 88-7464 Filed 4—1-88; 3:29 pm] 
BILLING CODE 4120-01-M 


DEPARTMENT OF HEATLH AND 
HUMAN SERVICES 


Public Health Service 


National Toxicology Program; 
Availability of Technical Report on 
Toxicology and Carcinogenesis o: 
Boric Acid 


The HHS’ National Toxicology 
Program today announces the 
availability of the Technical Report 
describing the toxicology and 
carcinogenesis studies of boric acid, a 
component of cosmetics and 
pharmaceuticals and also used in 
numerous industrial processes. 

Toxicology and carcinogenesis studies 
were conducted by feeding groups of 50 
male and 50 female mice diets 
containing 0, 2,500 or 5,000 ppm boric 
acid for 103 weeks. 

Under the conditions of these 2-year 
feed studies, there was no evidence of 
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carcinogenicity ' of boric acid at doses 
of 2,5000 or 5,000 ppm for male or female 
B6C3F; mice. Testicular atrophy and 
interstitial cell hyperplasia were 
observed in high dose male mice. The 
decrease in survival of dosed male mice 
may have reduced the sensitivity of this 
study. 

The study scientist for this bioassay is 
Dr. Michael P. Dieter. Questions or 
comments about the contents of this 
Technical Report should be directed to 
Dr. Dieter at P.O. Box 12233, Research 
Triangle Park, NC 27709 or telephone 
(919) 541-3368; FTS: 629-3368. 

Copies of Toxicology and 
Carcinogenesis Studies of Boric Acid in 
B6C3F, Mice (Feed Studies) (TR 324) are 
available without charge from the NTP 
Public Information Office, MD B2-04, 
P.O. Box 12233, Research Triangle Park, 
NC 27709. Telephone (919) 541-3991; 
FTS: 629-3991. 

Date: March 30, 1988. 

David P. Rall, 

Director. 

{FR Doc. 88-7438 Filed 44-88; 8:45 am] 
BILLING CODE 4140-01-M 





DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[WY-010-08-44 10-08] 


Availability of the Draft Cody 
Resource Management Plan / 
Environmental Impact Statement and 
Notice of Public Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


SUMMARY: The Bureau of Land 
Management (BLM) announces the 
availability of the Draft Cody Resource 
Management Plan/Environmental 
Impact Statement (RMP/EIS) for public 
review and comment. The Draft RMP/ 
EIS describes and analyzes four 
alternatives, including the BLM’s 
preferred alternative, for land and 
resource management on approximately 
1.1 million acres of public land surface 
and 1.5 million acres of Federal mineral 
estate administered by the BLM in the 
Cody Resource Area. The planning area 
includes portions of Park and Big Horn 


’ The NTP uses five categories of evidence of 
carcinogenicity to summarize the strength of 
evidence of carcinogenicity observed in each study: 
Two categories for positive results (“clear 
evidence” and “some evidence”), one category for 
uncertain findings (“equivocal evidence”), one 
category for no observable effect (“no evidence”). 
and one category for studies that cannot be 
evaluated because of major flaws (“inadequate 
study”). 
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Counties in the Bighorn Basin of north- 
central Wyoming. 

The RMP/EIS is focused on resolving 
three key resource management issues 
that were identified with public 
involvement early in the planning 
process. These issues are: (1) 
Competition for vegetation, (2) special 
management area designations, and (3) 
resource accessibility and 
manageability. 

The RMP/EIS considers the desigation 
of five areas nominated as Areas of 
Critical Environmental Concern (ACEC). 
These are the Carter Mountain proposed 
ACEC (7,819 acres), the Chapman Bench 
proposed ACEC (15,400 acres), the Five 
Springs Falls proposed ACEC (160 
acres), the Little Mountain proposed 
ACEC (20,510 acres), and the Sheep 
Mountain Anticline proposed ACEC 
(17,849 acres). The preferred alternative 
recommends these five areas be 
designated ACECs. 

Notice is also given that a public 
meeting will be held to seek public 
comment on the Draft Cody RMP/EIS. 
DATES: Written comments will be 
accepted for 90 days following the date 
the Environmental Protection Agency 
publishes the notice of filing of the Draft 
Cody RMP/EIS in the Federal Register. 
A public meeting on the Draft Cody 
RMP/EIS will be held in Cody on May 
24, 1988, at 7:30 p.m., in the meeting 
room of the Park County Library. 
ADDRESS: Written comments should be 
sent to: Bureau of Land Management, 
Cody Resource Area Office, P.O. 518, 
1714 Stampede Avenue, Cody, Wyoming 
82414, Attention RMP Team Leader. 

FOR FURTHER INFORMATION CONTACT: 
Bob: Ross, RMP Team Leader, at the 
above address, or at (307) 587-2216. 
SUPPLEMENTARY INFORMATION: The 
Draft Cody RMP/EIS evaluates four 
alternative land use plans for the 
management of BLM administered 
public lands and resources in the Cody 
Resource Area. Each alternative 
analyzed in detail represents a complete 
and reasonable plan that could be used 
to guide the management of the area 
covered by this plan. 

The preferred alternative identified in 
the Draft RMP/EIS consists of 
management actions contained in three 
of the alternatives analyzed in detail, 
and a few management actions that are 
unique to the preferred alternative. 

The proposed ACECs would be given 
management priority and emphasis to 
maintain or enhance the following 
values: Alpine tundra and rare plants on 
Carter Mountain; colonial nesting water 
birds (long-billed curlews and American 
plovers) at Chapman Bench; rare plants 
near Five Springs Falls; cave resources 


on Little Mountain; and educational 
opportunities at the Sheep Mountain 
Anticline. The management actions for 
ACECs include restrictions on surface- 
disturbing activities and other land uses, 
such as limitations on oil and gas 
exploration, geophysical exploration, 
rights-of-way construction, and off-road 
vehicle use. Portions of each proposed 
ACEC would also be closed to future 
locatable mineral exploration and 
development, subject to valid existing 
rights. The level of these restrictions and 
the types of land uses affected would be 
different in each proposed ACEC. 

Oral and written comments on the 
Draft RMP/EIS will be accepted during 
the public meeting. If possible, a written 
copy of oral comments should be made 
available to BLM personnel during the 
meeting. 

Copies of the Draft Cody RMP/EIS are 
available at the Cody Resource Area 
Office, at the address listed above. 


Date: March 23, 1988. 
Hillary A. Oden, 
State Director. 
[FR Doc. 88-7360 Filed 44-88; 8:45 am] 
BILLING CODE 4310-22-M 


[NM-010-08-4 121-02] 


Albuquerque District Advisory Council; 
Meeting 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Albuquerque District 
Advisory Council Meeting. 


SUMMARY: The Bureau of Land 
Management's Albuquerque District 
Advisory Council will meet on Friday, 
April 29, 1988 at 8:30 a.m. in the BLM 
District Office Building located at 435 
Montano NE in Albuquerque, New 
Mexico. 

The purpose of the meeting will be to 
give the Council information about the 
District's hazardous materials program, 
especially the problems with solid waste 
landfills in San Juan County. The 
Council will use that information to 
develop a recommended course of 
action for the BLM. 

The meeting is open to the public and 
time will be provided for public 
comment. The Albuquerque District 
Advisory Council is managed in 
accordance with the Federal Land Policy 
and Management Act of 1976. Minutes 
of the meeting will be made available 
for review within 30 days following the 
meeting. For additional information, 
contact Alan Hoffmeister, Public Affairs 
Specialist, 435 Montano NE 
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Albuquerque, New Mexico 87107, (505) 
761-4504. 

Robert T. Dale, 

District Manager. 

[FR Doc. 88-7384 Filed 44-88; 8:45 am] 
BILLING CODE 4310-FB-M 


[NV-943-08-4220-10; N-47122] 


Proposed Withdrawal and Opportunity 
for Public Meeting; Nevada 


March 25, 1988. 
AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: The Bureau of Land 
Management proposes to withdraw 
1,420 acres of public land in Mineral 
County, to protect the paleontological 
integrity of Stewart Valley. This notice 
closes the land for up to 2 years from 
surface entry and mining. The land will 
remain open to mineral leasing. 


DATE: Comments and requests for a 
public meeting must be received by July 
5, 1988. 


ADDRESS: Comments and meeting 
requests should be sent to the Nevada 
State Director, BLM, 850 Harvard Way, 
P.O. Box 12000, Reno, Nevada 89520. 


FOR FURTHER INFORMATION CONTACT: 
Vienna Wolder, BLM Nevada State 
Office, 702-784-5481. 


SUPPLEMENTARY INFORMATION: On 
February 25, 1988, a petition was 
approved allowing Bureau of Land 
Management to file an application to 
withdraw the following described public 
land from settlement, sale, location, or 
entry under the general land laws, 
including the mining laws, subject to 
valid existing rights: 
Mount Diablo Meridian 
T.8N., R. 36E., 
Sec. 1, NWY%NW %; 
Sec. 2, W'%2, W%E%, NE“NE. 
T.9N., R. 36 E., 
Sec. 15, E¥SE%4,E%W SE, 
SYSE’NE; 
Sec. 26, SE4ANW%, SW%NE'%, E%SW%, 
W'SE%; 

Sec. 35, W%, NWY%NEM, S%SE%:; 

Sec. 36, SW'%SW%. 

The area described aggregates 1,420 acres 
in Mineral County. 

The purpose of the proposed 
withdrawal is to protect the 
paleontological integrity of Stewart 
Valley for scientific research purposes. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may 
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present their views in writing to the 
undersigned officer of the Bureau of 
Land Management. 

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with the 
proposed withdrawal. All interested 
persons who desire a public meeting for 
the purposes of being heard on the 
proposed withdrawal must submit a 
written request to the undersigned 
officer within 90 days from the date of 
publication of this notice. Upon 
determination by the authorized officer 
that a public meeting will be held, a 
notice of the time and place will be 
published in the Federal Register at 
least 30 days before the scheduled date 
of the meeting. 

The applicaton will be processed in 
accordance with the regulations set 
forth in 43 CFR Part 2300. 

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the land will be 
segregated as specified above unless the 
application is denied or cancelled or the 
withdrawal is approved prior to that 
date. The temporary uses which may be 
permitted during this segregative period 
are compatible uses which can be 
authorized by lease, license, permit, 
cooperative agreement, or right-of-way. 
Fred Wolf, 

Associate State Director, Nevada. 
[FR Doc. 88-7383 Filed 44-88; 8:45 am] 
BILLING CODE 4310-HC-M 


[AZ-020-08-42 12-13; A-23254] 


Realty Action; Exchange of Public 
Lands; Maricopa, Mohave, Pima and 
Santa Cruz Counties, AZ 


All or part of the following described 
sections of federal land has been 
determined to be suitable for disposal 
by exchange pursuant to section 206 of 
the Federal Land Policy and 
Management Act of 1976, 43 U.S.C. 1716: 


Gila and Salt River Base and Meridian, 
Maricopa County, Arizona 


Township 5 North, Range 1 West, 
Sections 3. 4, 5, 6, 8, 9, 10, 11, 12, 13 and 14. 
Township 6 North, Range 1 West, 
Sections 27, 28, 30, 31, 33, 34 and 35. 
Township 6 North, Range 2 West, 
Sections 25 and 26. 
Township 2 North, Range 5 West, 
Sections 1, 3, 4, 5, 6, 7, 8, 9, 10, 18 and 19. 
Township 3 North, Range 5 West, 
Sections 12, 13, 17, 18, 19, 20, 21, 24, 28, 29, 
30, 31, 32, 33, 34 and 36. 
Township 5 North, Range 5 West, 
Sections 16, 17, 18, 19, 20, 21, 28, 29, 30, 31, 
32 and 33. 
Township 2 North, Range 6 West, 
Sections 1, 2, 7, 10, 11, 12, 13, 14, 15, 16, 22 
and 24. 


Township 3 North, Range 6 West, 
Sections 13, 14, 15, 16, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 32, 33, 34, 35 and 36. 
Township 2 North, Range 7 West, 
Sections 1, 2, 3, 5, 6, 7, 8, 9, 11, 12, 15, 16, 17, 
18, 19, 20, 21, 30 and 32. 
Township 3 North, Range 7 West, 
Sections 23, 24, 25, 26, 27, 28, 31, 32, 33, 34, 
35 and 36. 
Township 2 North, Range 8 West, 
Sections 1, 2, 4, 9, 10, 11, 12, 13, 14, 15, 17, 
18, 23, 24 and 25. 
Township 15 North, Range 14 West, 
Section 12, EYSE%. 


Comprising 65,270 acres, more or less. 


In exchange for the above described 
public lands, the United States will 
acquire all or part of the below- 
described sections of private land from 
Seven West Properties, an Arizona 
General Partnership, or their nominee. 


Gila and Salt River Base and Meridian, 
Mohave County, Arizona 


Township 32 North, Range 11 West, 
Sections 7, 17, 18, 19 and 21. 

Township 31 North, Range 12 West, 
Sections 3 and 5. 

Township 32 North, Range 12 West, 
Sections 20, 21, 24, 25, 26, 27, 28, 29, 31, 33 

and 35. 

Township 32 North, Range 13 West, 
Sections 25, 27, 29, 33 and 35. 
Comprising 13,202.31 acres, more or less, 

commonly referred to as the G & F Ranch. 


The United States will also acquire all 
or part of the below-described sections 
of private land. 


Gila and Salt River Base and Meridian, Pima 
and Santa Cruz Counties, Arizona 


Township 19 South, Range 16 East, 
Sections 11, 12, 13, 14, 23, 24, 25, 26 and 35. 
Township 18 South, Range 17 East, 
Sections 12, 13, 14, 20, 23, 24, 25, 26, 27, 31, 
33, 34 and 35. 
Township 19 South, Range 17 East, 
Sections 2, 3, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34 and 35. 
Township 20 South, Range 17 East, 
Sections 3, 4, 5, 6, 10, 11, 12, 14, 15, 16, 21, 
22, 23 and 27. 
Township 18 South, Range 18 East, 
Sections 7, 19, 27, 28 and 29. 
Township 19 South, Range 18 East, 
Sections 5, 7, 9, 17, 18, 19, 28, 29, 30 and 31. 
Township 20 South, Range 18 East, 
Section 7. 
Comprising 37,500 acres, more or less, 
commonly referred to as the Empire/Cienega 
Ranches. 


The exchange proposal involves all of 
the exchange proponent's interest in the 
surface and subsurface of the private 
lands and the surface and subsurface 
estate of the public lands. The exchange 
is consistent with the Bureau’s land use 
planning objectives. 

Lands to be transferred from the 
United States will be subject to the 
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following reservations, terms and 
conditions: 

1. A right-of-way for ditches and 
canals constructed by the authority of 
the United States, Act of August 30, 
1890, 26 Stat. 391, 43 U.S.C. 945. 

2. Rights-of-way A-21382, A-22877, 
AR-010943, PHX-015584, A-22681, AR- 
08551, A-4527, A-20017, A-22438, AR- 
017049, AR-17372, A-4227, A-5425, A- 
9878, A-10968, A-11039, A-18683, A- 
18684, A-22287, A-22392, A-23117, AR- 
010364, AR-031626, PHX-083322, A- 
7973, A-10202, A-11866, A~-18421, A- 
18946, A-19151, A-20277, A-20872, A- 
10987, A-12037, A-13875, AR-035584, 
PHX-080582, PHX-082297, A-20017, A- 
22858, A-22392, A-21165, A-390, A-624 
and A-6105. 

3. Permits A-11697, A-9795 and A- 
10014. 

4. All valid existing rights. 

The lands transferred out of federal 
ownership will affect the following 
livestock grazing allotments: Bialac 
3008, Bo Nine 6095, Carter Herrera 3015, 
Clem 3017, Douglas 3026, Flat Iron 3031 
and Turner 3084. 

The lands to be acquired by the 
United States, from Seven West 
Properties shall be subject to certain 
easements, permits and other 
encumbrances detailed in Schedule B of 
Ticor Title Insurance Company of 
California Policies 87071262, E-434586, 
E-434586-A and E-434587. 

In accordance with the regulations of 
43 CFR 2201.1(b), publication of this 
Notice shall segregate the affected 
public lands from appropriation under 
the public land laws, including the 
mining laws, and from any subsequent 
land exchange proposals filed by any 
proponent other than Seven West 
Properties or their nominee. 

The Bureau of Reclamation filed 
withdrawal applications AR-031306, 
AR-031307, A-997 and A-8913 and the 
subject applications have been 
withdrawn insofar as they pertain to the 
lands contained in this Notice. 

The lands identified in Section 12, 
Township 15 South, Range 14 East were 
reconveyed to the United States by Pima 
County and title was accepted on May 
14, 1986. The land has been determined 
suitable for private exchange under 
Section 206 of the Federal Land Policy 
and Management Act. 

This Notice supercedes Notice of 
Realty Action A-23149 published 
January 7, 1988, Notice of Realty Action 
A-23176 published February 2, 1988 and 
Notice of Realty Action A-23221 
published March 10, 1988, only as they 
pertain to the lands in this Notice. 

The segregation of the described 
selected lands shall terminate upon 
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issuance of a document conveying title 
to such lands or upon publication in the 
Federal Register of a notice of 
termination of the segregation, or the 
expiration of two years from the date of 
initial publication; whichever occurs 
first. ; 

Upon completion of the official 
appraisal, acreage adjustments will be 
made to equalize the values of the 
offered and selected lands. 

For a period of forty-five (45) days 
from the date of publication of this 
notice in the Federal Register, interested 
parties may submit comments to the 
Phoenix District Manager, Bureau of 
Land Management, 2015 West Deer 
Valley Road, Phoenix, Arizona 85027. 
Objections will be reviewed by the State 
Director who may sustain, vacate, or 
modify this realty action. In the absence 
of any objections, this realty action will 
become the final determination of the 
Department of the Interior. 

Date: March 31, 1988. 

Herman L. Kast, 

Acting District Manager. 

[FR Doc. 88-7478 Filed 44-88; 8:45 am] 
BILLING CODE -4310-32-M 


National Park Service 


Aniakchak National Monument 
Subsistence Resource Commission 


AGENCY: National Park Service, Alaska 
Region, Interior. 


ACTION: Notice of Meeting. 


SUMMARY: The Alaska Regional Office 
of the National Park Service announces 
a forthcoming meeting of the Aniakchak 
National Monument Subsistence 
Resource Commission. The following 
agenda items will be discussed: 

(1) Call to order. 

(2) Introduction of guests. 

(3) Review minutes from October, 
1987 meeting. 

(4) Review and discuss the Governor's 
response to the Commission's hunting 
proposal AN-87-01. 

(5) Review and discuss the Secretary 
of the Interior's response to the 
Commission's hunting plan AN-85-01. 

(6) Identify areas in monument where 
traditional subsistence hunting has 
occurred. 

(7) Elect Commission Chairman. 

(8) Research data needs. 

(9) Review of permits requested to or 
issued by NPS. 

(10) Planned NPS activities during the 
summer field season. 

(11) Old Businesses. 

(12) New business. 

(13) Adjourn. 


DATE: The meeting will begin at 10:00 
a.m. on April 18, 1988, and conclude the 
afternoon of April 19, 1988. 

ADDRESS: The meeting will be held at 
the fire hall in Port Heiden, Alaska. 
FOR FURTHER INFORMATION CONTACT: 
Ray Bane, Superintendent, Aniakchak 
National Monument, P.O. Box 7, King 
Salmon, Alaska 99613, Phone (907) 246- 
3305. 

SUPPLEMENTAL INFORMATION: The 
Aniakchak National Monument 
Subsistence Resource Commission is 
authorized under Title VIII, Section 808, 
of the Alaska National Interest Lands 
Conservation Act, Pub. L. 96-487. 
Richard J. Stenmark, 

Acting Regional Director. 

[FR Doc. 88-7444 Filed 44-88; 8:45 am] 
BILLING CODE 4310-70-M 


National Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before March 
26, 1988. Pursuant to § 60.13 of 36 CFR 
Part-60 written comments concerning the 
significance of these properties under 
the National Register criteria for 
evaluation may be forwarded to the 
National Register, National Park 
Service, U.S. Department of the Interior, 
Washington, DC 20243. Written 
comments should be submitted by April 
20, 1988. 

Carol D. Shull, 
Chief of Registration, National Register. 


Alabama 


DeKalb County 


Fort Payne, Fort Payne Residential Historic 
District, Roughly bounded by Forrest Ave. 
and Elm St., Fifth St. NW, Grand and 
Alabama Aves., and Fourth St. SW and 2nd 
St. NW 


Jefferson County 

Birmingham, Hanover Court Apartments, 
2620 Highland Ave. 

Mobile County 


Mauvila vicinity, Davis-Oak Grove District, 
W side of Oak Grove Rd. just N of Kali 
Oka Rd. 


Indiana 


Wabash County 

Wabash, Wabash Residential Historic 
District, Bounded roughly by the Norfolk 
Southern RR and Union St., Wabash and 
Miami Sts., Main St., Holliday St. 


Missouri 


St. Louis (Independence City) 


Charles Sumner High School, 4248 W. 
Cottage Ave. 


Montana 


Fergus County 

Lewistown, Judith Place Historic District, 
Roughly bounded by Main St., the alley 
between Hawthorne and Ridgelawn Sts., 
Washington St., and Oullette St. 


New Jersey 


Essex County 


Newark, Bethany Baptist Church, 117 W. 
Market St. 


Ohio 

Athens County (also in Hocking County) 

Logan to Nelsonville, Hocking Valley 
Railway Historic District, Roughly 


between Bridge #494 in Logan and Bridge 
#629 in Nelsonville 


Summit County 


Northfield vicinity, Wolcott House, 56 E. 
Twinsburg Rd. 


Pennsylvania 


Bucks County 

Bensalem, Be/mont, 3779 Bristol Rd. 

Erwinna, Riverside Farm, River and 
Headquarters Rds. 


Chester County (also in Montgomery County) 
Pheonixville vicinity, Schuy/kill Navigation 


Canal, Oakes Reach Section, N and E bank 
of Schuylkill River from PA 113 to Lock 61 


Indiana County 


Blairsville, St. Peter’s Episcopal Church and 
Rectory, 36-38 W. Campbell St. 


Lackawanna County 


Scranton, First Church of Christ-Scientist, 
520 Vine St. 


Lehigh County 

Bethelem, Mount Airy Historic District, 
Roughly Prospect Ave. between Fifteenth 
and Eighth Aves. 


Lehigh County (also in Northampton County) 

Bethelem, Central Bethlehem Historic 
District (Boundary Increase), Roughly 
bounded by Walnut St., Linden St., Lehigh 
River, and New St. 

Bethlehem, Fountain Hill Historic District, 
Roughly bounded by Brighton, Wyandotte, 
W. Fourth and Seminole Sts., and Delaware 
Ave. 


Northampton County 
Bethlehem, E/mwood Park Historic District, 


Roughly bounded by Goepp Circle, 
Woodruff St., Park Pl., and Carson St. 

Bethlehem, Pembroke Village Historic 
District, Roughly bounded by Radclyffe St.. 
Carlisle St., Stefko Blvd., Arcadia St. and 
Minsi Trail 


Philadelphia County 


Philadelphia, Grays Road Recreation Center, 
2501 Christian St. 





11144 


Tennessee 


Lewis County 

Napier Furnences Historic District {40LS14) 
(Iron Industry on the Western Highland 
Rim 1790s-1920s MPS), 

Steele’s Iron Works (40LS15} (Iron Industry 
on the Western Highland Rim 1790s-1920s 
MPS) 


Washington 


Thurston County 


Olympia, E/ks Building (Downtown Olympia 
MRA), 607-613 S. Capitol Way 


Wisconsin 


Brown County 


Green Bay, Oak/and-Deusman Historic 
District, Roughly bounded by Dousman St., 
Oakland Ave., Shawano Ave., Antoinette 
and Francis Sts. 


Waukesha County 
Wales vicinity, Statesan Historic District, 
Boys School Rd. 
CORRECTION: The following property was 
erroneously listed on the Federal Register 
pending list dated March 29, 1988: 


Alaska 


Nome Borough 
Nome, Fort Davis Guardhouse, Front St. 


[FR Doc. 88-7462 Filed 44-88; 8:45 am] 
BILLING CODE 4310-70-M 


Lodging of Consent Decree Pursuant 
to the Safe Drinking Water Act; 
Carlisie, IN 


In accordance with Department 
policy, 28 CFR 50.7, notice is hereby 
given that on March 14, 1988, a proposed 
consent decree in United States v. Town 
of Carlisle, Civil Action No. TH87-23-C, 
was lodged with the United States 
District Court for the Southern District 
of Indiana. The proposed consent decree 
resolves a judicial enforcement action 
brought by the United States against the 
Town of Carlisle, Indiana for violations 
of the Safe Drinking Water Act. 

The proposed consent decree requires 
the Town of Carlisle to achieve and 
maintain compliance with the Safe 
Drinking Water Act in accordance with 
the schedule set forth in Section IV of 
the consent decree. Within four business 
days of the date of entry of the decree, 
the town of Carlisle is required to hire a 
fully certified water operator. The 
consent decree also requires the Town 
of Carlisle to make specific 
improvements in its drinking water 
system. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General of the Land 


and Natural Resources Division, United 
States Department of Justice, 
Washington, DC 20530, and should refer 
to United States v. Town of Carlisle, D.J. 
Ref. 90-5-1-1-2776. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney, 46 East Ohio Street, 
Indianapolis, Indiana and at the office of 
Regional Counsel, Environmental 
Protection Agency, 230 South Dearborn 
Street, Chicago, Hlinois 60604. 

Copies of the consent decree may be 
examined at the Environmental 
Enforcement Section, Land and Natural 
Resources Division of the Department of 
Justice, Room 1517, Ninth and 
Pennsylvania Avenue NW., Washington, 
DC 20530. A copy of the proposed 
consent decree may be obtained in 
person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. In requesting 
a copy, please enclose a check in the 
amount of $2.00 {10 cents per page 
reproduction cost} payable to the 
Treasurer of the United States. 

Roger J. Marzulla, 

Acting Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 88-7358 Filed 4-4-88; 8:45 am} 
BILLING CODE 4410-01-M 


DEPARTMENT OF JUSTICE 


Consent Decree Under Ciean Water 
Act to Enjoin Discharge of Water 
Pollutants; Gloversville-Johnstown 
Joint Sewer Board et al. 


In accordance with Departmental 
Policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that a consent decree in 
United States v. Gloversville-Johnstown 
Joint Sewer Board, et ail., Civil Action 
No. 84-W-259, was lodged with the 
United States District Court for the 
Northern District of New York on March 
15, 1988. The consent decree establishes 
a compliance program for the 
Gloversville, New York wastewater 
treatment plant owned and operated by 
defendants, to bring the facility into 
compliance with the Clean Water Act, 
33 U.S.C. 1251 et seq. and its State 
Pollutant Discharge Elimination System 
(“SPDES”) permit, relating to the 
discharge of pollutants into navigable 
waters of the United States. 

The Department of Justice will recieve 
for thirty (30) days from the date of 
publication of this notice, written 
comments relating to the consent 
decree. Comments should be addressed 
to the Assistant Attorney General, Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
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20530 and should refer to United States 
v. Gloversville-Johnstown Joint Sewer 
Board, et al., D,}, No. 90-5—1-1-2079. 
The consent decree may be examined 
at the office of the United States 
Attorney, Northern District of New 
York, Syracuse, New York 13261; at the 
Region I office of the Environmental 
Protection Agency, 26 Federal Plaza, 
New York, New York 10278; and the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice, Room 1515, 
Ninth Street and Pennsylvania Avenue 
NW., Washington, DC 20530. A copy of 
the consent decree may be obtained in 
person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. In requesting 
a copy, please enclose a check in the 
amount of $5.50 (10 cents per page 
reproduction charge) payable to the 
Treasurer of the United States. 
Roger J. Marzulla, 
Acting Assistant Attorney General, Land and 
Natural Resources Division. 
[FR Doc. 88-7357 Filed 44-88; 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF LABOR 


Office of the Secretary 


Recordkeeping/Reporting 
Requirements Under Review by the 
Office of Management and Budget 


(OMB) 
Background 


The Department of Labor, in carrying 
out its responsibilities under the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), considers comments on the 
reporting and recordkeeping 
requirements that will affect the public. 


List of Recordkeeping/Reporting 
Requirements Under Review 


As necessary, the Department of 
Labor will publish a list of the Agency 
recordkeeping/reporting requirements 
under review by the Office of 
Management and Budget (OMB) since 
the last list was published. The list will 
have all entries grouped into new 
collections, revisions, extensions, or 
reinstatements. The Departmental 
Clearance Officer will, upon request, be 
able to advise members of the public of 
the nature of the particular submission 
they are interested in. Each entry may 
contain the following information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 
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The title of the recordkeeping/ 
reporting requirement. 

The OMB and Agency identification 
numbers, if applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 

Who will be required to or asked ‘to 
report or keep records. 

Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
hours needed to comply with the 
recordkeeping/reporting requirements. 

The number of forms in the request for 
approval, if applicable. ; 

An abstract describing the need for 
and uses of the information collection. 


Comments and Questions 


Copies of the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer, 
Paul E. Larson, telephone (202) 523-6331. 
Comments and questions about the 
items on this list should be directed to 
Mr. Larson, Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue NW., Room N- 
1301, Washington, DC 26210. Comments 
should also be sent to the Office of 
Information and Regulatory Affairs, 
Attn: OMB Desk Officer for (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/ VETS), Office of Management 
and Budget, Room 3208, Washingten, DC 
20503 (Telephone (202) 395-6880). 

Any member of the public who wants 
to comment on a recordkeeping/ 
reporting requirement which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 


New Collection 
Bureau of Labor Statistics 


U.S. Export Product Information 

2894D 

Monthly 

Business and other for-profit; small 
businesses or organizations 

12,000 responses; 2160 hours; 1 form 
The International Price Program 

‘indexes, one of the:nation’s primary 

economic indicators, are used as: 

measures of price movements in 

international product prices; indicators 

of inflationary trends in the economy; 

sources of information used to 

determine U.S. monetary, fiscal, trade, 

and commercial policies. They are also 

used to deflate the Gross National 


Product and the:monthly merchandise 
trade figures. 


U.S. Import Product Information 

3007D 

Monthly 

Business and other for-profit; small 
businesses or organizations 

12;000 responses; 2160 ‘hours; 1 form 


The International Price Program 
indexes, one ofthe nation’s primary 
economic indicators, are used as: 
measures of price movements in 
international product prices; indicators 
of inflationary trends in the economy; 
sources of information‘used to 
determine US. monetary, fiscal, trade, 
and commercial policies. They are also 
used to-deflate the Gross National 
Product and the monthly merchandise 
trade figures. 


New Collection 


Qecupational Safety and Health 
Administration 


Safety Testing or Certification 
Recordkeeping; ‘On occasion 
Businesses and other for-profit; Small 
businesses or organizations 
50 responses 13,550; burden hours, 0 
forms 
OSHA needs to collect certain 
information from organizations so that 
OSHA can make:an evaluation ‘and 
determine if the organization meets the 
criteria to be recognized asa National 
Recognized Testing Laboratory (NRTL). 


Extension 


Employment and Training 
Administration 


Preliminary Estimates of Average 
Employer Tax Rates 
1205-0228; no forms 
Annually 
State or lecal governments 
53 respondents; 14 hours; no forms 
The average rate collected from States 
is used to compare average tax rates 
among the States by the National Office 
and State agencies.and along with the 
current tax rate schedule are used to 
certify that a State is complying with the 
law. 
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Signed Washington, DC, this 29th day of 
Mareh, 1988. 
Paul E. Larson, 
Departmental Clearance Officer. 
[FR Doc. 88-7439 Filed 44-88; 8:45 am] 
BILLING CODE 4510-24-M 


Employment and Training 
Administration 


investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance; 
Allegheny Drop Forge Co. et.al. 


Petitions have been filed with the 
Secretary of Labor under-section 221{a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon_receipt.of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers.are eligible to apply for 
adjustment assistance under Title Hl, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the data on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than April 15, 1988. 

Interested persons are invited to 
submit written.comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than April 15, 1988. 

The petitions filed in.this case are 
available for inspection. at the Office of 
the:Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street NW., Washington, 
DC 20213. 

Signed at Washington, DC, this 28th day of 
March 1988. 

Marvin M. Fooks, 
Director,-Officeof Trade:Adjustment 
Assistance. 


BEST COPY AVAILABLE 
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APPENDIX 


: Date Date of Petition 


20,545 
20,546 
20,547 
20,548 
20,549 
20,550 
20,551 
20,552 
20,553 
20,654 
20,555 
20,556 
20,557 
20,558 
20,559 
20,560 
20,561 
20,562 Do. 
20,563 
20,564 
20,565 
20,566 
20,567 
20,568 
20,569 
20,570 
20,571 
20,572 
20,573 
20,574 


Petitioner (Union/Workers/Firm) Articles produced 


3/21/88 
3/21/88 
3/16/88 

3/7/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/11/88 
3/16/88 
3/11/88 
3/11/88 
3/19/88 
2/29/88 
3/14/88 

3/2/86 
3/18/88 
3/16/88 

3/7/88 
3/17/88 


Steel Forgings. 

Metallurgical Coal. 

Ladie’s and Men’s Blouses and Shirts. 
Automotive Stampings. 

Knitted Outerwear. 

Headquarters Office. 

Women's Sportswear. 


3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 
3/28/88 


Pittsburgh, PA 
..| Glen Daniel, WV .. 
..| Hazelton, PA.... 
..| Milwaukee, WI.. 
..| Philadelphia, PA... 
..| Willoughby, OH... 


Allegheny Drop Forge, Co. (USWA) 

Beckley Coal Mining, Co. (Workers) .. 
Cambridge Shirt Mfg., Co. (ACTWU).. 

Chrysler Corp. (UAW) 

Clover Knitting Mills, Inc. (Company) 

Dalton Industries, Inc., (Hqtrs) (Workers) 

Dalton Industries, Inc., (Retail Store) (Workers)......... 
Dalton Industries, Inc., (Workers) Rochester, NY. 
Pittsburgh, PA 
Pigeon Forge, TN 


z Lorain—Amherst, OH.... 


Columbus, OH.. 
Canton, OH 
Buffalo, NY 
Bedford, OH 
Asheville, NC.... 
Chicago, IL 

..| Burlington, IA.... 

..| New York, NY.. 

..| Houston, TX.. 

..| Chicago, IL .... 

.| Hoboken, NJ. 

.| Amarillo, TX 

.| Mt. Clemens, M.... 
.| SO. Portland, ME.. 
.| New Orleans, LA .. 
Farmingdale, NJ 


SSSSISSIss 


8 


Shoes. 

Loader/Backhoe Tractors. 
Samples of Sportswear. 
Crude Oil. 

Steel Bars, Wire and Coke. 
Mini Blinds, Vertical Blinds and Pleated Shades. 
Crude Oil and Natural Gas. 
Gear Tools and Machines. 
Automatic Machines. 
Accounting Services. 

inked Typewriter Ribbons. 


Florsheim Shoe Co. (ACTWU) 

J.1. Case Company (UAW) 

J.S. Designers Assoc. Inc. (Company)... 

K.P. Explorations, incorp. (Company) . 

LTV Steel Company (USWA) 

Levolor LOrentZen, INC. ...........ces-cssccesrerenersnrenes 
Mesa Limited Operating Partnership (Workers). 
National Broach & Machine 

Shape Systems (Workers) 

Texaco Inc. Comptroilers Dept. (Workers) . 
W.D.H. Company (Company) 














conditions were not met. There is no 
corporate affiliation between Clarksburg 
Electro-Plating, Inc., and Anchor 
Hocking. Further, Clarksburg Electro- 
Plating exclusively controls all its 
payroll transactions and personnel 
actions. The closure of Clarksburg 
Electro-Plating was due to the loss of 
their major customer which produced 
pressed and blown glassware. 


the law justified reconsideration of the 
decision. 

The union claims that its workers 
should qualify for adjustment assistance 
benefits since Clarksburg Electro-Plating 
exclusively supplied Anchor Hocking 
whose workers were certified eligible to 
apply for adjustment assistance. It also 
claimed that worker separations 
beginning several years ago occurred at 
the subject firm because of foreign 
imports in the glass industry. 

Findings in the investigative case file 
show that Clarksburg Electro-Plating did 
not produce an article within the 
meaning of section 222(3) of the Trade 
Act. The plant performed plating 


[FR Doc. 88-7440 Filed 44-88; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-20,402] 


Negative Determination Regarding 
Application for Reconsideration; 
Clarksburg Electro-Piating, Inc., 
Clarksburg, WV 


By an application postmarked March Conclusion 


18, 1988, Local #566 of the American 
Flint Glass Workers’ Union of North 
America requested administrative 
reconsideration of the Department's 
negative determination on the subject 


After review of the application and 
investigative findings, I conclude that 
there has been no error or 
misinterpretation of the law or of the 
facts which would justify 


petition for trade adjustment assistance 
for former workers of Clarksburg 
Electro-Plating, Inc., Clarksburg, West 
Virginia. The denial notice was signed 
on March 3, 1988 and published in the 
Federal Register on March 17, 1988 (53 
FR 8819). 

Pursuant to 29 CFR 90.18({c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous; 

(2) If it appears that the determination 
complained of was based on a mistake 
in the determination of facts not 
previously considered; or 

(3) If, in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 


services for its customers. The 
Department has consistently determined 
that the performance of services does 
not constitute the production of an 
article and this determination has been 
upheld in the U.S. Court of Appeals. 
Also, the issue of an independent firm 
purchasing plating services from the 
subject firm and whose workers are 
certified for adjustment assistance was 
addressed earlier in the Department's 
notice of negative determination. 
Workers of a firm providing services 
may be certified only if their separations 
were caused importantly by a reduced 
demand for their services from a firm 
related by ownership or control and 
whose workers are independently 
certified for adjustment assistance. 
Findings in the case file show that these 


reconsideration of the Department of 
Labor's prior decision. Accordingly, the 
application is denied. Signed at 
Washington, DC, this 28th day of March 
1988. 

Barbara Ann Farmer, 

Director, Office of Program Management, 
UIS. 

[FR Doc. 88-7441 Filed 44-88; 8:45 am] 
BILLING CODE 4510-30-M 


[TA-W-20,266] 


Elliott Co.; Amended Certification 
Regarding Eligibility To Apply for 
Worker Adjustment Assistance 


In the matter of Elliott Company; TA-W- 
20,266—Jeannette, Pennsylvania, TA-W- 
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20,266A—Mountainside, ‘New Jersey, TA-“W- 
20,266B—Chicaga, Illinois, TA-W-20,266C— 
San Francisco, California, TA-W-~20,266D— 
Rancho Deminguez, California, TA-W- 
20.266E—Los Angeles, California, TA-W- 
20,266F —Benicia, California, TA-W- 
20,266G—Harahan, Louisiana, TA-W- 
20,.266H—Houston, Texas, TA-W-20,2661— 
Donora, Pennsylvania, and TA-W-20,266j— 
Jacksonville, Florida. 


In accordance with-section 223 of the 
Trade Act of 1974, the Department of 
Labor issued a Certification of Eligibility 
to Apply for Worker Adjustment 
Assistance on January 19, 1988 
applicable to all workers of the Elliott 
Company, Jeannette, Pennsylvania. The 
Certification was published in the 
Federal Register on February 3, 1988 (53 
FR 3087). 

Based on new information furnished 
to the Department by the company, the 
certification is amended +o include sales 
and service locations of the Elliott 
Company in Mountainside, New Jersey; 
Chicago, Illinois; San Francisco, 
California; Rancho Dominguez, 
California; Los Angeles, California; 
Benicia, California; Harahan, Louisiana; 
Houston, Texas, Donora, Pennsylvania 
and Jacksonville, Florida. The subject 
sales.and service locations are supplied 
by the Jeannette plant. All the subject 
sales and service locations experienced 
substantial worker separations in 1987. 

The intent of the Certification is to 
cover all workers at the Elliott Company 
who were affected by increased imports 
of articles like or directly competitive 
with turbines produced.at the Jeannette 
plant. The amended notice applicable to 
TA-W-20;266 is hereby issued as 
follows: 


All workers of the Elliott Company, 
Jeannette, Pennsylvania and ‘all workers of 
the Elliott Company :at the following-sales 
and service locations iin/Mountainside, ‘New 
Jersey; Chicago, Illinois; San Francisco, 
California; Rancho Dominguez, California; 
Los Angeles, California; Benicia, California; 
Harahan, Louisiana; Houston, Texas; Donora, 
Pennsylvania and Jacksonville, Florida who 
became totally or partially separated from 
employment on or after:November 6, 1986.are 
eligible to apply for adjustment:assistance 
under:Section .223.of the Trade Act.of 1974. 


Signed at Washington, DC, this 25th.day of 
March 1988. 
Robert O. Deslongchamps, 
Director, Office of Legislation and Actuarial 
Services, UIS. : 
[FR Doc. 88-7442 Filed 4—4-88;.8:45 am) - 
BILLING CODE 4510-30-M es 


New Castte Piano Corp. et al. 
Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance 


In accordance with:section 223 of the 
Trade Act of 1974 (19 USC :2273):the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for.adjustment 
assistance issued during the period 
March 21, 1988—March 25, 1988. 

In order for an affirmative 
determination to be made and a 
certification-of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222:of the Actmust be-met. 

(1) That a significant number-or 
proportion of the workers iin the 
workers’ firm, oran:appropriate 
subdivision thereof, have become totally 
or partially separated, 

(2) That sales or production, or both, 
of the firm or.subdivision ‘have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm:or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and ‘to the 
absolute decline in sales or production. 


Negative Determinations 


In each of the following cases the 
investigation revealed that.criterion (3) 
has.not been met.-A.survey.of customers 
indicated that increased imports. did not 
contribute importantly to worker 
separations at the firm. 

TA-W-20,454; New Castle Piano, String 
Division, Mooreland, IN 

TA-W-20,412; Mitchell Corporation, 
Ludington Div., Ludington, MI 

TA-W-20,416;.SKF Industries, Jnc., 
Hornell Division, Hornell, NY 

TA-—W-20,467; Portage Mills, Portage, 
WI 

In the following cases the 
investigation revealed that criterion (3) 
has not been met for the reasons 
specified. 

TA-W-20,415; Rhone-Poulenc AG Co., 
Mount Pleasant, TN 

U.S. imports of herbicides decreased 
absolutely and relative to domestic 
shipment in 1986 compared to 1985 and 
absolutely in the first six months of 1987 
compared to the same period in 1986. 
TA—W-20,462; Gulf Interstate 

Engineering Co,, ffeuston, TX 

The workers’ firm does. not-produce 
an-article as-required for certification 
under section 222 of the Trade Act of 
1974. - : 


11147 


TA-W-20,440; Transco Exploration Co., 
Denver, CO 
Increased imports did not contribute 
importantly to workers separations at 
the firm. 
TA-W-20,439; Terre Resources, Inc., 
Midland Region, Midland, TX 
Increased imports did not contribute 
importantly to workers separations at 
the firm. 
TA-W-20,461; Goldston Corp.,-Corpus 
Christi, TX 
The workers’ firm.does not produce 
an article.as required for certification 
under section 222.of the Trade of 1974. 
TA-W-20,425; VW Credit, Inc., Troy, ‘MI 
The workers’ firm does not produce 
an article as required ‘for certification 
under section 222 of the Trade of 1974. 
TA-W-20,424; Vorelco, Warren, MI 
The workers’ firm does not produce 
an article as required for certification 
under section 222 of the Trade Act of 
1974. 
TA-W-20,399; Armco, Inc., Kansas City 
Works, Kansas City, MO 
U.S. imports of carbon:steel bar, bar 
size light shapes, .and wire rod wire rope 
and cable and wire strand declined 
absolutely in 1987 compared to 1986. 
TA-W-20,399A, Armco, Inc., Union 
Wire Rope Plant, Kansas City, MO 
U.S. imports of carbon steel bar, bar 
size light shapes, and wire rod wire rope 
and cable and wire strand declined 
absolutely in 1987.compared to 1986. 
TA-W-20,414; Peabody Coal Ca., 
Charleston, WV 
U.S. imports of steam coal and 
metallurgical coal is negligible. 
TA-—W-20,414A; Peabody Coal Co,, Rock 
Lick Plant, Wharton, WV 
U.S. imports .of steam coal and 
metallurgical coal is negligible. 
TA-W-20,414B; Peabody Goal Co., 
Wharton Preparatory Plant, 
Wharton, WV 
U.S. imports of steam:coal and 
metallurgical-coal is negligible. 
TA-W-20,414C; Peabody Coal Co., Light 
Foot Plant, Wharton, WV 
U‘S..imports of ‘steam coal ana 
metallurgical.coal ‘is negligible. 
TA-W-20,414D Peabody Coal Co., Big 
Mountain Plant, Prenter, WV 
U.S. imports of steam coal and 
metallugical coal ts neglibible. 
TA-W-20,419; Volkswagen of America, 
Inc., Edward ‘Street Building, 
Madison Heights, MI 
The investigation revealed that 
criterion’(1) has not been met. 
Employment did not decline during the 
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relevant period as required for 

certification. 

TA-W-20,421; Volkswagen of America, 
Inc., Hangar Pontiac, Pontiac, MI 

The investigation revealed that 
criterion (1) has not been met. 

Employment did not decline during the 

relevant period as required for 

certification. 

TA-W-20,422; Volkswagen of America, 
Inc., Howard Street, Madison 
Heights, MI 

The investigation revealed that 
criterion (1) has not been met. 

Employment did not decrease during the 

relevant period as required for 

certification. 

TA-W-20,423; Volkswagen of America, 
Inc., Parkview Building, Warren, MI 

The investigation revealed that 
criterion (1) has not been met. 

Employment did not decrease during the 

relevant period as required for 

certification. 


Affirmative Determinations 


TA-W-20,404; Control Data Corp., 
Terminal Road Repair/ 
Refurbishment, Roseville, MN 

A certification was issued covering all 
workers of the firm separated on or after 

December 18, 1986. 

TA-W-20,411; Lake Shore, Inc., 
Kingsford, MI 

A certification was issued covering all 
workers of the firm separated on or after 

January 5, 1987. 

TA-W-20,407; Four Star Corp., Mesick, 
MI 

A certification was issued covering all 
workers of the firm separated on or after 

December 1, 1987. 

TA-W-20,401; Chrysler Corp., East 
Syracuse, NY 

A certification was issued covering all 
workers of the firm separated on or after 

January 13, 1987. 

TA-—W-20,408; General Motors Corp., 
Inland Div., Livonia, MI 

A certification was issued covering all 
workers of the firm separated on or after 

January 4, 1987. 

TA-W-20,429; Capitol Industries, 
Capitol Records, Capitol Magnetic 
Products, Winchester, VA 

A certification was issued covering all 
workers of the firm separated on or after 

January 22, 1987. 

TA-W-20,403; Computerized Machine 
Tools, Farmington Hills, MI 

A certification was issued covering all 
workers engaged in employment related 
to the production of control unit sub- 
assemblies for CNC milling machines 

separated on or after January 5, 1987. 


TA-W-20,406; Filmation Studios 
Canoga Park, CA 

A certification was issued covering all 
workers of the firm separated on or after 
January 11, 1987. 

TA-W-20,463; Herman I. Zacharian & 
Son, New York, NY 

A certification was issued covering all 
workers of the firm separated on or after 
January 29, 1987 and before October 31, 
1987. 

TA-W-20,437; Pownal Tanning Co., Inc., 
North Pownal, VT 

A certification was issued covering all 
workers of the firm separated on or after 
January 18, 1987. 

TA-W-20,430; Johnson Controls, Inc., 
Georgetown, KY 

A certification was issued covering all 
workers engaged in employment related 
to the production of pneumatic actuators 
instruments and brass valve assemblies 
separated on or after October 25, 1987. 
TA-W-20,427;.Amcodyne, Inc., 

Longmont, CO 

A certification was issued covering all 
workers of the firm separated on or after 
January 22, 1987. 

I hereby certify that the 
aforementioned determinations were 
issued during the period March 21, 
1988—March 25, 1988. Copies of these 
determinations are available for 
inspection in Room 6434, U.S. 
Department of Labor, 601 D Street NW., 
Washington, DC 20213 during normal 
business hours or will be mailed to 
persons who write to the above address. 


Dated: March 29, 1988. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 88-7443 Filed 4-4-88; 8:45 am] 
BILLING CODE 4510-30-M 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 


Records Schedules; Availability and 
Request for Comments 


AGENCY: National Archives and Records 
Administration, Office of Records 
Administration. 

ACTION: Notice of availability of 
proposed records schedules; request for 
comments. 


SUMMARY: The National Archives and 
Records Administration (NARA) 
publishes notice at least once monthly 
of certain Federal agency requests for 
records disposition authority (records 
schedules). Records schedules identify 
records of sufficient value to warrant 
preservation in the National Archives of 
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the United States. Schedules also 
authorize agencies after a specified 
period to dispose of records lacking 
administrative, legal, research, or other 
value. Notice is published for records 
schedules that: (1) Propose the 
destruction of records not previously 
authorized for disposal, or (2) reduce the 
retention period for records already 
authorized for disposal. NARA invites 
public comments on such schedules, as 
required by 44 U.S.C. 3303a(a). 


DATE: Requests for copies must be 
received in writing on or before May 20, 
1988. Once the appraisal of the records 
is completed, NARA will send a copy of 
the schedule. The requester will be 
given 30 days to submit comments. 


ADDRESS: Address requests for single 
copies of schedules identified in this 
notice to the Records Appraisal and 
Disposition Division (NIR), National 
Archives and Records Administration, 
Washington, DC 20408. Requesters must 
cite the control number assigned to each 
schedule when requesting a copy. The 
control number appears in parentheses 
immediately after the name of the 
requesting agency. 

SUPPLEMENTARY INFORMATION: Each 
year U.S. Government agencies create 
billions of records on paper, film, 
magnetic tape, and other media. In order 
to control this accumulation, agency 
records managers prepare records 
schedules specifying when the agency 
no longer needs the records and what 
happens to the records after this period. 
Some schedules are comprehensive and 
cover all the records of an agency or one 
of its major subdivisions. These 
comprehensive schedules provide for 
the eventual transfer to the National 
Archives of historically valuable records 
and authorize the disposal of all other 
records. Most schedules, however, cover 
records of only one office or program or 
a few series of records, and many are 
updates of previously approved 
schedules. Such schedules also may 
include records that are designated for 
permanent retention. 

Destruction of records requires the 
approval of the Archivist of the United 
States. This approval is granted after a 
thorough study of the records that takes 
into account their administrative use by 
the agency of origin, the rights and 
interests of the Government and of 
private persons directly affected by the 
Government's activities, and historical 
or other value. 

This public notice identifies the 
Federal agencies and their subdivisions 
requesting disposition authority, 
includes the control number assigned to 
each schedule, and briefly describes the 
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records proposed for disposal. The 
records schedule contains additional 
information about the records and their 
disposition. Further information about 
the disposition process will be furnished 
to each requester. 

Schedules Pending: 

1. Department of the Air Force (N1- 
AFU-88-22). Records relating to the 
assignment of individual personnel. 

2. Department of the Air Force (N1- 
AFU-88-23). Reports relating to 
commissary operations. 

3. Department of the Air Force (N1- 
AFU-88-24). Records relating to the 
control of termites and other pests. 

4. Department of the Air Force (N1- 
AFU-88-25). Records relating to the 
attendance of reserve personnel at 
training activities. 

5. Department of the Army, Corps of 
Engineers (N1-77-86-2). Records of the 
Corps of Engineers, Miama District, 
1940-48, relating to routine 
administrative and/or housekeeping 
matters (schedule provides for 
permanent retention of records relating 
to significant policies and projects). 

6. Department of Justice, Federal 
Bureau of Investigation, Records 
Management Division (N1-65-88-8). 
Documentation containing personal 
information of insufficient historical or 
other value to warrant archival 
retention. Expunction of the information 
has been mandated by court order. 

7. Department of Labor, Veterans’ 
Employment and Training Service (N1- 
174-88-1). Administrative records and 
case files. 

Dated: March 30, 1988. 

Don W. Wilson, 

Archivist of the United States. 

[FR Doc. 88-7382 Filed 44-88; 8:45 am] 
BILLING CODE 7515-01-M 


NATIONAL SCIENCE FOUNDATION 


Biological, Behavioral and Social 
Sciences Committees, et al.; Renewal 


The following NSF Advisory 
Committees and Advisory Panels are 
being renewed until March 31, 1990. Due 
to a reorganization, a number of 
‘advisory panels have been renamed and 
wo advisory panels were terminated 
‘and replaced by an Advisory Panel for 
Genetics as noted below. 


Biological, Behavioral, and Social 
Sciences Committees 


‘Division of Behavorial, and Neural 
Sciences (BNS) 


1. Advisory Panel for Animal Learning 
and Behavior (formerly titled 
Advisory Panel for Psychobiology) 


2. Advisory Panel for Archaeometry 

3. Advisory Panel for Cellular 
Neuroscience (formerly titled 
Advisory Panel for Molecular and 
Cellular Neurobiology) 

4. Advisory Panel for Cultural 
Antropology (formerly titled Advisory 
Panel for Social and Cultural 
Antropology) 

5. Advisory Panel for Developmental 
Neuroscience 

6. Advisory Panel for Human Cognition 
and Perception (formerly titled 
Advisory Panel for Memory and 
Cognitive Processes) 

7. Advisory Panel for Linguistics 

8. Advisory Panel for Neural 
Mechanisms of Behavior (formerly 
titled Advisory Panel for Integrative 
Neural Systems) 

9. Advisory Panel for Sensory Systems 
(formerly titled Advisory Panel for 
Sensory Physiology and Perception) 

10. Advisory Panel for Social Psychology 
(formerly titled Advisory Panel for 
Social and Developmental 
Psychology) 

11. Advisory Panel for Systematic 
Antropological Collections (formerly 
titled Advisory Panel for 
Anthropological Systematic 
Collections 


Division of Biotic Systems and 
Resources (BSR) 


1. Advisory Panel for Ecology 

2. Advisory Panel for Ecosystem Studies 

3. Advisory Panel for Population Biology 
and Physiological Ecology 

4. Advisory Panel for Systematic Biology 


Division of Cellular Biosciences (DCB) 


1. Advisory Panel for Cell Biology 

2. Advisory Panel for Cellular 
Physiology 

3. Advisory Panel for Developmental 
Biology 

4. Advisory Panel for Metabolic Biology 

5. Advisory Panel for Regulatory Biology 


Division of Molecular Biosciences 
(DMB) 


1. Advisory Panel for Biochemistry 
2. Advisory Panel for Biophysics 


Division of Social and Economic 
Science (SES) 


1. Advisory Panel for Decision, Risk, and 
Management Science 

2. Advisory Panel for Economics 

3. Advisory Panel for Geography and 
Regional Science 

4. Advisory Panel for Law and Social 
Science 

5. Advisory Panel for Measurement 
Methods and Data Improvement 

6. Advisory Panel for Political Science 

7. Advisory Panel for Sociology 


Division of Instrumentation and 
Resources (DIR) 


1. Advisory Panel for Ethics and Values 
Studies 

2. Advisory Panel for Instrumentation 
and Instrument Development 
(formerly titled Advisory Panel for 
Biological Instrumentation) 

3. Advisory Panel for History and 
Philosophy of Science 


BBS Committees—Terminating 


1. Advisory Panel for Eukaryotic 
Genetics 

2. Advisory Panel for Prokaryotic 
Genetics 


Computer and Information Science and 
Engineering Committees 


1. Advisory Committee for Computer 
and Computation Research 


Engineering Committees 
1. Advisory Committee for Engineering 
Geosciences Committees 


1. Advisory Committee for Atmospheric 
Sciences 

2. Advisory Committee for Earth 
Sciences 

3. Advisory Committee for Ocean 
Sciences 

4, Advisory Committee for Polar 
Programs 

5. Earth Sciences Proposal Review Panel 

6. Advisory Panel for Ocean Sciences 
Research 


Mathematical and Physical Sciences 
Committees 


1. Advisory Committee for Astronomical 
Sciences 

2. Advisory Committee for Chemistry 

3. Advisory Committee for Materials 
Research 

4. Advisory Committee for Mathematical 
Sciences 

5. Advisory Committee for Physics 


Scientific, Technological, and 
International Affairs Committees 


1. Advisory Committee for Industrial 

Science and Technological Innovation 
2. Advisory Committee for International 

Programs. 

The cognizant Assistant Directors of 
the above committees have determined 
that renewal of these committees are 
necessary and in the public interest. 

M. Rebecca Winkler, 

Committee Management Officer. 

[FR Doc. 88-7411 Filed 44-88; 8:45 am] 
BILLING CODE 7555-01-M 





11150 


NUCLEAR REGULATORY 
COMMISSION 


[Decket No. 50-155] 


Consumers Power Co.; Consideration 
of Issuance of Amendment to Facility 
Operating License and Opportunity for 
Hearing 


The United States Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. DPR-6 
issued to the Consumers Power 
Company (the licensee), for operation of 
the Big Rock Point Plant located in 
Charlevoix County, Michigan. 

In accordance with the licensee's 
application for amendment dated 
November 9, 1987, the proposed 
amendment would revise the provisions 
of the Big Rock Point Plant Technical 
Specifications (TSs) relating to the 
installation of new out-of-core power 
range instrumentation. The licensee 
plans on replacing the existing power 
range instrumentation with a newer 
design due to limited availability of 
replacement parts and high expenditure 
of maintenance hours to keep the 
existing equipment in operation. 
Elimination of the intermediate range 
instrumentation is proposed due to the 
greater range of the new power range 
instrumentation. 

Prior to issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

By May 5, 1988, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
filed in accordance with the 
Commission's “Rules of Practice for 
Domestic Licensing Proceeding” in 10 
CFR Part 2. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition, and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 


As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first pre-hearing conference scheduled 
in the proceeding, but such an amended 
petitition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene, which must include a list of 
the contentions that are sought to be 
litigated in the matter and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC. 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to. Western Union at 1- 
800-325-6000 (in Missouri 1-800-342- 
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6700). The Western Union operator 
should be given Datagram Identification 
Number 3737 and the following message 
addressed to Martin J. Virgilio: 
(petitioner's name and telephone 
number); (date petition was mailed); 
(plant name); and (publication date and 
page number of this Federal Register 
notice). A copy of the petition should 
also be sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and to Judd L. Bacon, Esq., Consumers 
Power Company, 212 West Michigan 
Avenue, Jackson, Michigan 49201, 
attorney for the licensee. 

Nontimely filing of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(1)(i)-(v) and 2.714{d). 

If a request for hearing is received, the 
Commission's staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if it 
publishes a further notice for public 
comment of its proposed finding of no 
significant hazards consideration in 
accordance with 10 CFR 50.91 and 50.92. 

For further details with respect to this 
action, see the application for 
amendment dated November 9, 1987, 
which is available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
DC. 20555, and at the North Central 
Michigan College, 1515 Howard Street, 
Petoskey, Michigan 49770. 

Dated at Rockville, Maryland, this 25th day 
of March 1988. 

For the Nuclear Regulatory Commission. 
Thomas V. Wambach, 

Acting Director, Praject Directorate II[-1, 
Division of Reactor Projects Ill, 1V, Vand 
Special Projects. 

[FR Dec. 88-7401 Filed 44-88; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-409] 


Dairyland Power Cooperative; 
Consideration of issuance of 
Amendment to Facility License and 
Opportunity for Hearing 


The United States Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility License No. DPR-45, issued to 
Dairyland Power Cooperative (the 
licensee), for the physical security of the 
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LaCrosse Boiling Water Reactor 
(LACBWR) located in Vernon County, 
Wisconsin. 

The licensee submitted proposed 
amendments to the Physical Security 
Plan, Guard Force Training and 
Qualification Plan and the Safeguards 
Contingency Plan for LACBWR. The 
proposed amendments to these plans 
reflect a reduction in scope to cover only 
the storage of spent fuel. The basis for 
the changes is premised on LACBWR 
being permanently shutdown on April 
30, 1987, and the licensee’s letter dated 
May 22, 1987 (LAC-12234) which 
requested that Provisional License No. 
DPR-45 for LACBWR be amended to a 
possession-only status. On June 12, 1987, 
all fuel had been removed from the 
reactor and stored in the Fuel Element 
Storage Well. The licensee's request for 
a possession-only status was approved 
by the NRC as reflected in License 
Amendment No. 56 which was issued on 
August 4, 1987. 

The proposed amendments only 
eliminate areas, equipment, systems and 
procedures that have been deemed 
unnecessary for a nuclear power facility 
which has been permanently shutdown 
and require the licensee to implement 
certain security measures commensurate 
with the risks associated with storage of 
spent fuel. 

Prior to issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

By May 5, 1988, the licensee may file a 
request for a hearing with respect.to 
issuance of the amendment to the 
subject facility license and any person 
whose interest may be affected by this 
proceeding and who wishes to 
participate as a party in the proceeding 
must file a written request for hearing 
and a petition for leave to intervene. 
Requests for a hearing and petitions for 
leave to intervene shall be filed in 
accordance with the Commission's 
“Rules of Practice for Domestic 
Licensing Proceedings” in 10 CFR Part 2. 
If a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition, and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
am appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 


how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later the fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petiton for 
leave to intervene shall be filed with the 
Secretary of the Commission, United 
States Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room 1717 H Street NW., 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner or 
representative for the petitioner 
promptly so inform the Commission by a 
toll-free telephone call to Western 
Union at 1-800-325-6000 [in Missouri 1- 
800-342-6700]. The Western Union 
operator should be given Datagram 
Identification Number 3737 and the 
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following message addressed to Lester 
S. Rubenstein: Petitioner's name and 
telephone number; date Petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Kevin P. Gallen, Esq., 
Newman and Holtzinger, P.C. 1615 L 
Street NW., Washington, DC 20036, 
attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714(a)(1)(i)-(v) and 2.714(d). 

If a request for hearing is received, the 
Commission's staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if it 
publishes a further notice for public 
comment of its proposed finding of no 
significant hazards consideration in 
accordance with 10 CFR 50.91 and 50.92. 

For further details with respect to this 
action, see the application for 
amendment dated September 24, 1987 as 
revised March 28, 1988, which is 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street NW., Washington, DC, 
and at the LaCrosse Public Library, 800 
Main Street, LaCrosse, Wisconsin 54601. 


Dated at Rockville, Maryland, this 29th day 
of March 1988. 

For The Nuclear Regulatory Commission. 
Peter B. Erickson, 
Project Manager, Standardization and Non- 
Power Reactor Project Directorate Division of 
Reactor Projects Ill, 1V, V and Special 
Projects, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 88-7402 Filed 44-88; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-341] 


Detroit Edison Co. and Wolverine 
Power Supply Cooperative, Inc.; 
Consideration of issuance of 
Amendment to Facility Operating 
License and Opportunity for Hearing 


The United States Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License No. NPF- 
43, issued to the Detroit Edison 
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Company and Wolverine Power Supply 
Cooperative, Inc. {the licensees), for 
operation of Fermi-2 located in Monroe 
County, Michigan. 

In accordance with the licensees’ 
application for amendment dated 
January 27, 1988, the amendnment would 
revise Technical Specifications 3/4.2.3 
and 3/4.7.9 and Bases 3/4.2.3 and 3/4.7.9 
to clarify the bases of operation with a 
Moisture Separator Reheater (MSR) out- 
of-service. Specifically, the amendment 
would (1) modify Technical 
Specification 3/4.7.9 by specifying 
operating limitations of the MSR; (2) 
demonstrate conservatism to the 
existing transient analysis and clarify 
that the limits in Technical Specification 
3/4.2.3, Figure 3.2.3-1 (Curve B), bound 
the operating scenario for the MSR out- 
of-service; and (3) provide an additional 
limitation (Curve C) to Technical 
Specification 3/4.2.3, Figure 3.2.3-1, for 
the operating scenario of an inoperable 
main turbine bypass and MSR out-of- 
service. 

Prior to issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

By May 5, 1988, the licensees may file 
a request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
filed in accordance with the 
Commission's “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR Part 2. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition, and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: {1) The nature of the 
petitioner's night under the Act to be 


made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitoner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first pre-hearing conference scheduled 
in the proceeding, but such an amended 
petition must satisfy the specific:ty 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene, which must include a list of 
the contentions that are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisifies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice peried, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone cail to Western Union at 1- 
800-325-6000 {in Missouri 1-800-342- 
6700). The Western Union operator 
should be given Datagram Identification 
Number 3737 and the following message 
addressed te Martin J. Vergilio: 
(petitioner's name and telephone 
number); (date petition was mailed); 
(plant name}; and {publication date and 
page number of this Federal Register 
notice). A copy of the petition should 
also be sent to the Office of the General 
Counsel, U.S. Nuclear Regulatory 
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Commission, Washington, DC 20555, 
and to John Flynn, Esq., Detroit Edison 
Company, 2000 Second Avenue, Detroit, 
Michigan 48228, attorney for Detroit 
Edison Company. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714{a)(1){i)-{v) and 2.714{d)}. 

if a request for hearing is received, the 
Commission's staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if it 
publishes a further notice for public 
comment of its proposed finding of no 
significant hazards consideration in 
accordance with 10 CFR 50.91 and 50.92. 

For further details with respect to this 
action, see the apphcation for 
amendment dated January 27, 1988, 
which is available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
DC 20555, and at the Monroe County 
Library System, 3700 S. Custer Road, 
Monroe, Michigan 48161. 


Dated at Rockville, Maryland, this 29th day 
of March 1988. 

For the Nuclear Regulatory Commission. 
Thomas V. Wambach, 
Acting Director, Project Directorate I1f-1, 


_ Division of Reactor Projects 1, 1V, V & 


Special Projects. 
[FR Doc. 88-7403 Filed 44-88; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-338 and 50-339] 


Virginia Electric and Power Co., North 
Anna Power Station, Units 1 & 2; 
Exemption 


Virginia Electric and Power Company 
(the licensee) is the halder of North 
Anna Power Station, Units 1 and 2 {the 
facility) at steady-state reactor power 
levels for each units not in excess of 
2905 megawatts thermal. The license 
provides, among other things, that it is 
subject to all rules, regulations and 
Orders of the Nuclear Regulatory 
Commission (the Commission or NRC) 
now or hereafter in effect. The facilities 
consist of two pressurized water 
reactors located at the licenee's site in 


Louisa County, Virginia. 
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Section 50.54{g) of 10 CFR Part 50 
requires a licensee authorized to operate 
a nuclear power reactor to follow and 
maintain in effect emergency plans 
which meet the standards of 10 CFR 
50.47(b) and the requirements of 
Appendix E to 10 CFR Part 50. Section 
IV.F.2 of Appendix E requires that each 
licensee at each site shall annually 
exercise its emergency plan. 

The NRC may grant exemptions from 
the requirements of the regulations 
which, pursuant to 10 CFR 50.12(a), are 
(1) authorized by law, will not present 
an undue risk to the public health and 
safety, and are consistent with the 
common defense and security; and (2) 
present special circumstances. Section 
50.12(a)(2){ii) of 10 CFR Part 50 
describes the special circumstances for 
an exemption where the application of 
the regulation in the particular 
circumstances would not serve the 
underlying purpose of the rule or is not 
necessary to achieve the underlying 
purpose of the rule. The underlying 
purpose of Appendix E, Section IV.F.2 is 
to demonstrate that the emergency plan 
is adequate and capable of being 
implemented, and that the state of 
emergency preparedness provides 
reasonable assurance that adequate 
protective measures can and will be 
taken in the event of a radiological 
emergency. 

Ill 
By letter dated October 9, 1987, the 


licensee requested an exemption from 
the requirements of 10 CFR 50.47 and 
Appendix E to conduct an annual 
exercise of the North Anna Emergency 
Plan in 1987. The licensee had planned 
to conduct an exercise of its emergency 
plan on August 4, 1987 with the partial 
participation of State and local 
emergency response organizations. The 
scheduled exercise was an annual 
licensee off-year exercise and the 
Federal Emergency Management 
Agency (FEMA) was not scheduled to 
observe the exercise. The previous 
emergency preparedness exercise at the 
North Anna Power Station, conducted 
on June 18, 1986, was a full participation 
biennial exercise. The licensee 
requested that an exemption be granted 
because the requirement to perform an 
exercise of the North Anna Emergency 
Plan in 1987 was not necessary to 
achieve the underlying purpose of the 
emergency planning rule in that the 
emergency plan was adequately 
exercised and demonstrated in 1987 in 
the licensee’s response to the Unit1 
steam generator tube rupture (SGTR) 
event that occurred on July 15, 1987. The 


schedule for future exercises will not be 
affected by this one-time exemption. 

To support their request, the licensee 
provided the following information in 
submittals to the NRC dated August 3, 
1987 and September 11, 1987. 

1. Key elements of the North Anna 
Power Station emergency plan 
demonstrated during the SGTR event. 

2. An overview of emergency response 
activities. 

3. Description/sequence of events, 
including specific emergency response, 
classification and action. 

4. Extent of involvement of offsite 
agencies. 

5. A discussion of the emergency 
response critique conducted after the 
event. 

6. A cross-reference between the 
emergency plan elements carried out 
during the SGTR event and NURG- 
0654/FEMA-REP-1 criteria. 

In these submittals and in a 
presentation to the NRC staff on 
September 29, 1987, the licensee 
provided extensive documentation 
concerning their initial emergency 
response and followup actions to the 
SGTR event. 

On July 15, 1987, at 6:25 a.m., North 
Anna Unit 1 experienced a steam 
generator tube rupture while operating 
at 100% power. The unit was manually 
tripped by the operators, which was 
followed by safety injection actuation. A 
small radioactive release to the 
environment occurred during the course 
of the event. An Unusual Event was 
declared at 6:39 a.m., and the emergency 
classification was upgraded to an Alert 
at 6:54 a.m. The licensee downgraded 
the emergency classification from Alert 
to Recovery when the unit reached a 
cold shutdown condition at 1:31 p.m. 

In response to the SGTR event, the 
following key elements of the North 
Anna emergency plan was 
demonstrated: 

¢ Classification of the event in 
accordance with the emergency plan 
implementing procedures. 

¢ Notification of State, local and 
Federal emergency response 
organizations and personnel. 

¢ Activation, staffing and operation of 
the emergency response facilities 
including the Control Room, Technical 
Support Center, Operational Support 
Center, Local Emergency Operations 
Facility, Corporate Emergency Response 
Center, Corporate Public News Center 
and Local Media Center. 

¢ Communications between 
emergency facilities, principal response 
organizations and emergency personnel. 

¢ Accident assessment involving the 
methods, systems and equipment 
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necessary for assessing and monitoring 
the actual consequences of the event, 
including both an engineering 
assessment of plant status and an 
assessment of radiological 
consequences. 

© Media and public information 
dissemination through the issuance of 
press releases and the conduct of press 
briefings at the Corporate Public News 
Center and Local Media Center. 

¢ Recovery planning, including the 
formation of a recovery organization, 
identification of resources and the 
development of recovery actions. 

Licensee response activities included 
the development of initial and followup 
messages (17 total) to offsite 
organizations, continuous 
communication with the NRC, station 
accountability, security access control, 
dispatch of inplant, onsite and offsite 
monitoring teams, formulation of offsite 
dose projections, including the 
determination of meteorological 
dispersion, collection and analysis of 
environmental samples, analysis of 
inplant radioactivity levels, and 
interfacing with State emergency 
operations personne] at the Corporate 
Emergency Response Center. Although 
protective action recommendations for 
the public were not required to be 
issued based on plant parameters and 
field monitoring information, the 
necessity for issuing such 
recommendations was considered by 
the licensee during the course of the 
event. 

After the SGTR event, the licensee 
conducted interviews of personnel 
involved in the emergency response 
effort. Based upon these interviews, the 
licensee developed a list of 10 corrective 
actions resulting from the 
implementation of the North Anna 
Emergency Plan under actual conditions. 
In a letter to the NRC dated December 4, 
1987, the licensee committed to assure 
completion of these corrective actions 
no later than the next annual emergency 
plan exercise. 

In addition to the response to the 
SGTR event, other licensee activities 
related to the demonstration of 
preparedness in 1987 included a practice 
exercise conducted on July 14, 1987 with 
some offsite participation, the conduct 
of fire and medical drills on August 13, 
1987, and a post-accident sampling 
system (PASS) drill on August 14, 1987. 
The fire, medical and PASS drills were 
originally to be held in conjunction with 
the scheduled exercise. In the December 
4, 1987 letter to the NRC, the licensee 
listed the items resulting from the 
critiques of the fire, medical and PASS 
drills, and committed to complete the 
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identified corrective actions prior to the 
next annual exercise. 

The most recent NRC Systematic 
Assessment of Licensee Performance 
(SALP) Report for North Anna, issued 
on December 11, 1986 for the period 
March 1, 1985 through August 31, 1986, 
indicated satisfactory overall licensee 
performance. Specifically, in the 
functional area of emergency 
preparedness, licensee performance was 
rated as Category 2, indicating a 
satisfactory level of performance. 
Inspection activities conducted since the 
SALP report have confirmed that the 
licensee has maintained a satisfactory 
level of performance regarding 
emergency preparedness. 

The Commonwealth of Virginia has 
indicated its support for the licensee’s 
request for an exemption in a letter to 
the licensee dated September 8, 1987. 
The State noted that the local 
governments and State agencies had 
achieved the objectives of the original 
scheduled exercise. The State indicated 
that the response to the actual event 
was of more value to the State agencies 
and local governments for training 
purposes than the simulated accident 
would have been. Copies of the State’s 
report of the radiological emergency at 
North Anna were provided by the State 
to the Federal Emergency Management 
Agency. 


IV 


Based on a review of the licensee's 
request for an exemption from the 
requirement to conduct an exercise of 
the North Anna Emergency Plan in 1987, 
the NRC staff finds that the underlying 
purpose of the regulation has been 
achieved through the licensee's response 
to the SGTR event which occurred on 
July 15, 1987. The licensee fully 
activated and staffed all of its 
emergency response facilities and 
performed all necesssary response 
actions under actual conditions. Both 
onsite and offsite emergency response 
organizations were involved in the 
event. The response to the SGTR event 
tested the adequacy of the emergency 
plan implementing procedures, tested 
emergency equipment and 
communications networks, and provided 
a unique opportunity to ensure that 
emergency organization personnel were 
familiar with their duties. The licensee 
has identified corrective actions to 
improve the level of emergency 
preparedness at North Ann through 
interviews with emergency personnel 
following the event. NRC Region II will 
assure that these corrective actions are 
completed on a schedule committed to 
by the licensee. The staff concludes that 
the licensee satisfactorily demonstrated 


the adequacy of the North Anna 
Emergency Plan and its capability of 
being implemented in the response to 
the SGTR event on July 15, 1987. Thus, a 
further exercise in 1987 was not 
necessary to achieve the underlying 
purpose of the rule. The requested 
exemption from the requirement of 10 
CFR Part 50, Appendix E, Section IV.F, 
to perform an exercise of the North 
Anna Emergency Plan in 1987, will not 
adversely affect the overall state of 
emergency preparedness at the North 
Anna site because the emergency plan 
was adequately exercised and 
demonstrated during the licensee's 
response to the July 15, 1987 tube 
rupture event. 

For these reasons, the Commission 
has determined that, pursuant to 10 CFR 
50.12, the exemption requested by the 
licensee's letter dated October 9, 1987, 
as discussed above, is authorized by 
law, will not present an undue risk to 
the public health and safety, and is 
consistent with the common defense and 
security and that special circumstances 
are present as set forth in 10 CFR 
50.12(a)(2)(ii). 

Pursuant to 10 CFR 51.32, the 
Commission has determined that 
granting of this Exemption will have no 
significant impact on the environment 
(March 28, 1988, 53 FR 10002). A copy of 
the licensee’s request for exemption and 
supporting documentation is available 
for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, DC 
and at the Board of Supervisors Office, 
Louisa County Courthouse, Louisa, 
Virginia 23093 and the Alderman 
Library, Manuscripts Department, 
University of Virginia, Charlottesville, 
Virginia 22901. Copies may be obtained 
upon written request to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of Reactor Projects I/II. 

This exemption is effective upon issuance. 

Dated at Rockville, Maryland, this 28th day 
of March 1988. 

By the Nuclear Regulatory Commission. 
Steven A. Varga, 

Director, Division of Reactor Projects-I/Il, 
Office of Nuclear Reactor Regulation. 


[FR Doc. 88-7404 Filed 44-88; 8:45 am] 
BILLING CODE 7590-01-M © 


[Docket No. 50-397] 


Washington Public Power Supply 
System; Consideration of Issuance of 
Amendment to Facility Operating 
License and Opportunity For Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
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considering issuance of an amendment 
to Facility Operating License No. NPF- 
21 issued to Washington Public Power 
Supply System (the licensee), for 
operation of Washington Nuclear 
Project 2 located in Benton County, 
Washington. The request for amendment 
was submitted by letter dated December 
23, 1987 (Reference G02-87-293). 

The proposed amendment would 
allow the continued operation of WNP-2 
until the fourth refueling outage without 
meeting the requirements of Regulatory 
Guide 1.97 Revision 2 for flux monitoring 
instrumentation. This request was made 
because the instrumentation supplier 
has been unsuccessful in demonstrating 
the equipment is environmentally 
qualified. This action if approved would 
permit the plant to be restarted after the 
third refueling outage without the 
specified instrumentation. 

Before issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

By May 5, 1988, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license, and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for hearing and petition for leave to 
intervene. Request for a hearing and 
petitions for leave to intervene must be 
filed in accordance with the Domestic 
Licensing Proceedings” in 10 CFR Part 2. 
If a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board Panel will 
rule on the request and/or petition, and 
the Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a 
petition for leaving to intervene must set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceedings. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
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also identify the specific aspects(s) of 
the subject matter of the proceeding as 
to which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amendment 
petition must satisfy the specificity 
requ:rements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
‘ parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, 1717 H Street, NW., 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at 1- 
(800) 325-6000 {in Missouri 1-{800) 342- 
6700). The Western Union operator 
should be given Datagram Identification 
Number 3737 and the following message 
addressed to George W. Knighton: 
petitioner's name and telephone 
number; date petition was mailed; plant 
name; and publication date and page 
number of this Federal Register notice. 
A copy of the petition should also be 
sent to the Office of the General 
Counsel-Rockville, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Mr. Nicholas S. 
Reynolds, Esq. Bishop, Cook, Purcell 
and Reynolds, 1400 L Street, NW., 
Washington, DC 20005-3502 and Mr. 
GE. Doupe, Esq., Washington Public 


Power Supply System, P.O. Box 968, 
3000 George Washington Way, 
Richland, Washington 99532, attorneys 
for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714{a){1){ij-{v) and 2.714(d). 

If a request for hearing is received, the 
Commission's staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if it 
publishes a further notice for public 
comment of its proposed finding of no 
significant hazards consideration in 
accordance with 10 CFR 50.91 and 50.92. 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, DC, and at the Richland 
City Library, Swift and Northgate 
Streets, Richland, Washington 99352. 


Dated at Rockville, Maryland, this 29th day 
of March, 1988. 

For The Nuclear Regulatory Commission. 
Harry Rood, 
Acting Director, Project Directorate V, 
Division of Reactor Projects—Ill, 1V, V and 
Special Projects, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 88-7405 Filed 44-88; 8:45 am] 
BILLING CODE 7590-01-M 


{Docket No. 50-305] 


Wisconsin Public Service Corp., et al.; 
Environmental Assessment and 
Finding of No Significant impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an exemption 
from the requirements of 10 CFR Part 50, 
Appendix R, Section III.G, Fire 
Protection of Safe Shutdown Capability, 
to the Wisconsin Public Service 
Corporation (the licensee) for the 
Kewaunee Nuclear Power Plant (KNPP), 
located at the licensee’s site in 
Kewaunee County, Wisconsin. The 
exemption was requested by the 
licensee by letter dated June 23, 1987. 


Environmental Assessment 


Identification of Proposed Action: The 
licensee has requested two exemptions. 
The first exemption was requested from 
the requirements of Section HI.G.3 of 
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Appendix R to the extent that it requires 
fixed fire suppression throughout the 
Control Room portion of Fire Area AX- 
35. Section Il.G.3 requires that fire 
detection and fixed fire suppression 
systems be installed in zones for which 
alternative shutdown capability is 
provided. The second exemption was 
requested from the specific requirements 
of Section I1.G.2{b) of Appendix R to 
the extent that it requires automatic 
suppression systems to be installed 
throughout the Shield Building (Fire 
Area SB-65). Section III.G.2(b) requires 
that fire detection and automatic fire 
suppression systems be installed in 
those areas outside of noninerted 
containments where redundant safe 
shutdown components are separated by 
20 feet, free of intervening combustibles. 

The Need for the Proposed Action: 
The proposed exemption is needed to 
permit the licensee to operate the plant 
without being in violation of the 
Commission’s requirements. 

Environmental Impact of the Proposed 
Action: The proposed exemption from 
the requirements for a fixed fire 
suppression system in the Control Room 
portion of Fire Area AX-35 and 
throughout the Shield Building does not 
involve a significant environmental 
impact. There is reasonable assurance 
that a fire in the Control Room would 
not prevent safe plant shutdown based 
on the low combustible loading of the 
area, the continuous manning of the 
Control Room by trained operators and 
the alternative shutdown capability 
provided. Likewise, there is reasonable 
assurance that a fire in the Shield 
Building would not prevent safe plant 
shutdown based on the low combustible 
loading of the area, the passive 
protection provided by the separation 
between penetration areas, the installed 
smoke detectors and the fire brigade’s 
ability to extinguish a fire in the area. 
There are no changes in plant operation 
or effluents to be considered with the 
proposed exemptions. Therefore, in 
consideration of the above, the 
exemption does not involve a significant 
environmental impact. 

Alternative to Proposed Action: 
Because the staff has concluded that 
there is not significant impact 
associated with the proposed 
exemptions, any alternative to the 
exemptions will have either no 
environmental impact or greater 
environmental impact. The installation 
of a fixed fire suppression system in the 
Control Room of Shield Building would 
result in.an additional cost to the 
licensee without significantly increasing 
the level of fire protection currently 
provided. 
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Alternative Use of Resources: The 
proposed exemptions are on the basis of 
an acceptable alternative use of 
resources; the existing fire protection for 
the Control Room and Shield Building 
areas provides a level of fire protection 
equivalent to the technical requirements 
of Section III.G of Appendix R to the 
extent discussed previously. This 
alternative will save the licensee and 
consumers the cost of the fixed fire 
suppression system and the cost of 
maintenance/surveillance. The level of 
protection will be maintained with the 
existing systems and the intent of the 
specific requirement of Appendix R, 
Section III.G, Fire Protection of Safe 
Shutdown Capability, will be met. 

Agencies and Persons Consulted: The 
NRC staff reviewed the licensee's 
request that supports the proposed 
exemption. The NRC staff did not 
consult other agencies or persons. 
Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 

Based upon the environmental 
assessment, we conclude that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. 

For details with respect to this action, 
see the request for exemption dated June 
23, 1987, which is available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, DC, and at the University 
of Wisconsin Library Learning Center, 
2420 Nicolet Drive, Green Bay, 
Wisconsin 54301. 

Dated at Rockville, Maryland, this 29th day 
of March, 1988. 

For the Nuclear Regulatory Commission 
Kenneth E. Perkins, 

Director, Project Directorate III-3, Division of 
Reactor Projects—Ill, IV, Vand Special 
Projects. 

[FR Doc. 88-7399 Filed 44-88; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-312] 


Sacramento Municipal Utility District; 
Rancho Seco Nuclear Generating 
Station 


Notice is hereby yiven that the 
Director, Office of Nuclear Reactor 
Regulation, has issued a Director's 
Decision concerning a Petition dated 
February 25, 1987, filed by Ms. Barbara 
Moller of Sacramento, California. The 
Petitioner asked the NRC to order the 
licensee of the Rancho Seco Nuclear 
Power Plant to show cause why the 
plant should not be prevented from 


restarting until a complete check of all 
cables is undertaken or in the 
alternative, why the plant should not be 
completely shut down. The two bases 
given by Ms. Moller for the Petition are 
(1) the “official investigation” 
concerning falsification of cable tray 
data and (2) the “problem-laden history" 
of the facility. 

On April 27, 1987, the Director, Office 
of Nuclear Reactor Regulation (NRR), 
acknowledged receipt of the Petition. He 
informed Ms. Moller that the Petition 
would be treated under 10 CFR 2.206 of 
the Commission's regulations and that 
appropriate action would be taken in a 
reasonable time. In a letter dated 
September 13, 1987, the Director gave 
Ms. Moller the status of the ongoing 
efforts by the licensee and NRC staff to 
resolve the cable concerns, and he 
reiterated the NRC staff's position that 
Rancho Seco would not be permitted to 
restart until the safety concerns 
associated with the plant cables were 
resolved. 

The Director has now determined that 
the Petitioner's request should be denied 
for the reasons set forth in the 
“Director’s Decision Pursuant to 10 CFR 
2.206” (DD-88-4), which is available for 
inspection and copying in the 
Commission's Public Document Room, 
1717 H Street NW., Washington, DC 
20555 and at the Local Public Document 
Room for the Rancho Seco Nuclear 
Generating Station located at the 
Sacramento City-County Library, 828 I 
Street, Sacramento, California 95814. 

A copy of the decision will be filed 
with the Secretary of the Commission 
for its review in accordance with 10 CFR 
2.206(c). As provided in 10 CFR 2.206(c), 
the Decision will become the final action 
of the Commission twenty-five (25) days 
after issuance unless the Commission on 
its own motion institutes review of the 
Decision within that time. 

Dated at Rockville, Maryland, this 18th day 
of March 1988. 

For the Nuclear Regulatory Commission. 
Thomas E. Murley, 

Director, Office of Nuclear Reactor 
Regulation. 

[FR Doc. 88-7400 Filed 44-88; 8:45 am] 
BILLING CODE 7590-01-M 


PROSPECTIVE PAYMENT 
ASSESSMENT COMMISSION 


Meetings 


Notice is hereby given of meetings of 
the Prospective Payment Assessment 
Commission on Tuesday and 
Wednesday, April 19 and 20, 1988, at the 
Westpark Hotel, 1900 N. Fort Myer 
Drive, Arlington, Virginia. 
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The Subcommittee on Diagnostic and 
Therapeutic Practices will be meeting in 
Shenandoah A & B on the second floor 
at 9:00 a.m., April 19, 1988. The 
Subcommittee on Hospital Productivity 
and Cost-Effectiveness will convene its 
meeting at 9:00 a.m. in Rosslyn A, also 
on the second floor, on April 19, 1988. 

The Full Commission will meet at 1:30 
p.m. on April 19, 1988, and again on 
April 20, 1988, at 9:15 a.m. Both sessions 
will be held in Rosslyn A on the second 
floor. 

Donald A. Young, 

Executive Director. 

[FR Doc. 88-7354 Filed 44-88; 8:45 am] 
BILLING CODE 6820-BW-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-25525; File No. SR-NASD- 
87-21] 


Self-Regulatory Organizations; 
National Association of Securities 
Dealers, Inc.; Order Approving 
Proposed Rule Change 


The National Association of Securities 
Dealers, Inc. (‘NASD") submitted on 
April 21, 1987, copies of a proposed rule 
change pursuant to section 19(b) of the 
Securities Exchange Act of 1934 (“Act”) 
and Rule 19b-4 thereunder, to amend 
Schedule E of the NASD By-Laws. 
Schedule E provides that when a 
member or associated person 
participates in the distribution of 
securities issued by the member, a 
parent of the member, or an affiliate of 
the member, special requirements apply 
to ensure that the member or associated 
person discharges its due diligence and 
fair pricing obligations, and adheres to 
the NASD's suitability requirements, 
without conflict of interest. The NASD's 
proposal excludes from the definition of 
“affiliate of a member,” corporations, 
trusts, partnerships, and other entities 
issuing financing instrument-backed 
securities rated by a nationally 
recognized statistical rating organization 
in one of its four highest generic rating 
categories.’ Accordingly, the NASD's 


! The term “financing-instrument backed 
securities” means any securities collateralized by 
instruments evidencing indebtedness, and includes: 
(1) Certificates representing interests in a pool or 
pools of mortgages, in which payments on the 
underlying mortgages are passed through, pro rata, 
to investors; (2) bonds collateralized by a pool of 
mortgages or by a portfolio of mortgage-backed 
securities, in which the cash payments on the 
mortgages are distributed sequentially to investors 
(“CMOs"); (3) securities backed by loan obligations 
for automobiles, boats, or credit card receivables; 
and (4) similar instruments. 
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proposal exempts from the requirements 
of Schedule E distributions by members 
of their associates of financing 
instrument-backed securities rated in 
one of the top four categories by a 
nationally recognized statistical rating 
organization. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of a Commission release 
(Securities Exchange Act Release No. 
24855, August 27, 1987), and by 
publication in the Federal Register (52 
FR 33488, September 3, 1987). No 
comments were received with respect to 
the proposed rule change.” 

The Commission finds that the 
proposed rule change is consisfent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to the NASD and, in 
particular, the requirements of section 
15A, and the rules and regulations 
thereunder. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and hereby is, approved. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority, 17 CFR 200.30-3(a)(12). 


* Dated: March 29, 1988. 
Jonathan G. Katz, 


Secretary. 
[FR Doc. 88-7389 Filed 44-88; 8:45 am] 


BILLING CODE 8010-01-M 


asia cee 

2 On October 22, 1987, and January 12, 1988, 
respectively, the NASD filed with the Commission 
two amendments to this proposed rule change to 
clarify the intent and scope of the proposed rule 
change. Since the amendments are clarifying in 
nature, the Commission has determined to approve 
the amended proposed rule change without separate 
publication of the amendments in the Federal 
Register. The amendments are, however, available 
for inspection and copying in the Commission's 
Public Reference Room. The first amendment 
amends Section 9 of Schedule E, to clarify that a 
transaction in which an issuer proposes to utilize 
the proceeds from a public offering “to become a 
member or to form a broker-dealer subsidiary to 
become a member,” is subject to Schedule E to the 
same extent as if the transaction had occurred prior 
to the filing of the offering. The amendatory 
language replaces, and is meant to clarity, earlier 
language that provided that Schedule E could apply 
to transactions in which an issuer utilizes the 
proceeds of a public offering to “register” a member. 

The second amendment amends Sections 1 and 
3a) of Schedule E to provide that Schedule E's 
requirements apply not only to a member's 
distribution of securities to be issued by the 
member, its parent, or an affiliate of the member, 
but also to its distribution of securities a/ready 
issued by the member, its parent, or an affiliate. 
Schedule E consistently has been interpreted to 
apply, and is intended to continue to apply, not only 
to offerings of securities to be issued in the future, 
but to offerings of securities that have been issued 
previously. 


[Release No. 34-25533; File No. SR-NASD- 
87-49] 


Self-Regulatory Organizations; 
National Association of Securities 
Dealers, Inc.; Order Approving 
Proposed Rule Change 


On October 29, 1987, the National 
Association of Securities Dealers, Inc. 
(“NASD”) submitted to the Securities 
and Exchange Commission 
(“Commission”), pursuant to section 
19(b)(1) under the Securities Exchange 
Act of 1934 (“Act”) ! and Rule 19b-4 
thereunder,” a proposed rule change 
that would revise the examination 
questions, specifications, and study 
outline for the Registered Options 
Principal (Series 4) examination 
administered by the NASD. 

The proposed rule change was noticed 
in Securities Exchange Act Release No. 
25126, 52 FR 44661 (November 20, 1987). 
No comments were received on the 
proposed rule change. 

The NASD states that ihe purpose of 
the proposed rule change is to update 
the Series 4 examination in view of 
options products developments since the 
Series 4 examination was last revised in 
1980. Since 1980, several new options 
products have been conceived, existing 
product mixes within general securities 
firms have been redefined, and the 
responsibilities of the registered options 
principal have increased as firms offer 
an increasingly wide range of options 
products. 

In October 1986, the staffs of the 
NASD, the American, New York and 
Philadelphia Stock Exchanges and the 
Chicago Board Options Exchange, 
undertook a review of the material listed 
in the Series 4 examination in an effort 
to update the examination to reflect the 
many new options products available 
today. The NASD states in its filing that 
the proposed revisions for the Series 4 
examination were developed by this 
joint self-regulatory organization task 
force pursuant to the 1986 review of the 
examination. In October 1987, the 
Qualifications Committee of the NASD 
Board of Governors approved the 
proposed changes. 

The proposed rule change provides 
that the revised examination will be a 
three-hour, 125-question multiple-choice 
PLATO examination. In addition, the 
NASD proposes that the revised 
examination cover all option product 
areas covered on the present Series 4 
examination as well as several new 
products, including index options, 


115 U.S.C. section 78s(b)(1) (1982). 
2 17 CFR 240.19b-4 (1986). 
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interest rate options, and foreign 
currency options. 

The NASD contends that the statutory 
basis for the proposed rule change is 
section 15A(g)(3) of the act, which 
provides that a registered securities 
association may prescribe standards of 
training, experience and competence for 
persons associated with a member and 
may examine and verify the 
qualifications of such persons in 
accordance with procedures established 
by the rules of the association. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a registered securities 
association, and, in particular the 
requirements of section 15A,? and the 
rules and regulations thereunder. The 
Commission agrees that the revised 
Series 4 examination, as proposed by 
the NASD, will accurately reflect the 
many new options products available 
today and the increase in the 
responsibilities of the registered options 
principal since 1980. The Commission 
has reviewed the revised examination 
and finds that the additions and 
modifications will help ensure that 
registered options principals have 
attained the requisite levels of 
competence and knowledge. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,* that the 
proposed rule change is approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.® 

Dated: March 30, 1988. 


Jonathan G. Katz, 

Secretary. 

[FR Doc. 88-7432 Filed 44-88; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-25530; File No. SR-NYSE - 
88-03) 


Self-Regulatory Organizations; Filing 
of Proposed Rule Changes by New 
York Stock Exchange, Inc. Relating to 
a Change in Policy of the Exchange To 
Permit Registrars, in Addition To 
Transfer Agents, To Use Facsimile 
Signatures on Stock Certificates 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on March 8, 1988, the New York 
Stock Exchange, Inc. (“NYSE” or 
“Exchange”) filed with the Securities 


315A U.S.C. section 780-3(g) (1982). 
415 U.S.C. section 78s(b)}(2) (1982). 
5 17 CFR 200.30-3(a)}(12) (1986). 
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and Exchange Commission 
(“Commission”) the proposed rule 
changes as described in Items I, II and 
Ill below, which Items have been 
prepared by the self-regulatory ~ 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rules 
changes from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The proposed rule change amends the 
Exchange's policy governing transfer 
agent and registrar signatures on stock 
certificates. The proposed amendments 
to the policy as set forth in §§ 501.00 
and 601.00 of the NYSE Listed Company 
Manual are available from the 
Commission at the address noted in 
Section IV below or from the Exchange. 
These consist of amendments in order to 
permit registrars, in addition to transfer 
agents, to use facsimile signatures on 
stock certificates. 


Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Changes 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule changes 
and discussed any comments it received 
on the proposed rule changes. The text 
of these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) beiow, of the 
most significant aspects of such 
statements. 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Changes 


(1) Purpose 


The purpose of the proposed rule 
changes is to permit registrars, in 
addition to transfer agents, to use 
facsimile signatures on stock 
certificates. 

The present policy, adopted in 1964, 
permits the use of a facsimile signature 
on stock certificates by transfer agents 
providing certain documentation is filed 
with the Exchange. As it was intended 
to continue requiring some human 
attention and inspection of certificates, 
registrars were required to continue to 
provide manual signatures. 

The Exchange now proposes to 
modify its policy to also permit 
registrars, in addition to transfer agents, 
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to.use facsimile signatures on stock 
certificates. 

This change recognizes the fact that 
since 1964 transfer agents have 
instituted automated systems to 
facilitate security transfer. They also 
have placed great emphasis on control 
features which address the validity of 
transfers and issuances. Registrars 
utilize comparable system generated 
control reports which complete the 
balance check. The sophistication of 
these processes far surpasses the 
safeguards provided by the physical 
inspection of certificates. The 
requirement that each certificate be 
manually inspected and signed no 
longer serves its intended purpose, and 
has for the most part become a clerical 
function. The Exchange and 
shareholders will be further protected 
by the agreements each agent executes 
with the Exchange assuming full liability 
for listed securities processed. 
Fulfillment of the provisions of these 
agreements are subject to internal and 
outside audit. 

Given the described safeguards and 
improvements in security transfer 
practices and procedures, the Exchange 
has determined that it is no longer 
appropriate to deprive agents, including 
listed companies, of the operational 
efficencies the new policy will permit. 


(2) Basis 


The statutory basis for the proposed 
rule change is section 6({b)(5) of the 
Securities Exchange Act of 1934 as 
amended (“the Act”) which, among 
other things, requires Exchange rules to 
be designed to promote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons engaged in regulating, clearing, 
settling, processing information with 
respect to, and facilitating transactions 
in securities, to remove impediments to 
and perfect the mechanism of a free and 
open market and a national market 
system, and, in general, to protect 
investors and the public interest; and 
are not designed to permit unfair 
discrimination between customers, 
issuers, brokers, or dealers, or to 
regulate by virtue of any authority 
conferred by this title matters not 
related to the purposes of this title or the 
administration of the Exchange. 


(B) Self-Regulatory Organization's 
Statement on Burden on Competition 


The proposed rule changes will not 
impose any burden on competition that 
is not necessary or appropriate in 
furtherance of the purposes of the Act. 


(C) Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Changes Received From 
Members, Participants, or Others 


The Exchange has neither solicited 
nor received written comments 
concerning these proposed rule changes. 


Ill. Date of Effectiveness of the 
Proposed Rule Changes and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reason for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule changes 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule changes that are filed 
with the Commission, and all written 
communication relating to the proposed 
rule changes between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Branch, 
450 Fifth Street NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by April 22, 1988. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 
Secretary. 

Date: March 30, 1988. 

[FR Doc. 88-7433 Filed 44-88; 8:45 am] 
BILLING CODE 8010-01-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


Environmental Impact Statement; 
Oakland County, Mi 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice of Intent. 


SUMMARY: The FHWA is issuing this 


notice to advise the public that an 
Environmental Impact Statement will be 
prepared for a proposed improvement in 
the Haggerty Road corridor to provide 
access to the I-96/I-696/I-275 freeway 
system between 8 Mile Road and 
Pontiac Trail in Oakland County, 
Michigan. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Thomas A. Fort, Jr., District 
Engineer, Federal Highway 
Administration, P.O. Box 10147, Lansing, 
Michigan 48901, Telephone: (FTS) 374- 
1879 or (Commercial) (517) 377-1879 or 
Mr. Andrew J. Zeigler, Resources 
Specialist, Project Services Section, 
Bureau of Transportation Planning, 
Michigan Department of Transportation, 
P.O. Box 30050, Lansing, Michigan 48909, 
Telephone: (517) 373-3251. 


SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
Michigan Department of Transportation, 
{MDOT), is preparing an Environmental 
impact Statement (EIS) for a proposed 
improvement in the Haggerty Road 
corridor to improve access to the I-96/I- 
696/I-275 freeway system between 8 
Mile Road and Pontiac Trail in Oakland 


County, Michigan. The proposed project 
is approximately 8 miles in length and is 
intended to improve access to a rapidly- 
developing area of western Oakland 
County. The proposed project is 
considered necessary to provide for the 
existing and projected traffic demand. 
Alternatives under consideration 
include: (1) Taking no action; (2) 
improve existing Haggerty Road to a 
free access boulevard from 8 Mile Road 
to Pontiac Trail, with no improved 
access to the freeway system; (3) 
construction of a new roadway 
connector west of existing Haggerty 
Road from the I-96/I-696/I-275 
interchange to Haggerty Road in the 
vicinity of 13 Mile Road with 
improvements to existing Haggerty Road 
from 13 Mile Road to Pontiac Trail; and 
(4) to construction of a new roadway 
connector on an alignment west of 
existing Haggerty Road from the I-96/I- 
696/I-275 interchange to Pontiac Trail 
with improvements along Pontiac Trail 
to its junction with Haggerty Road. Two 
subalternate alignments (3)A and B, for 
the alignment along Haggerty Road and 
subalternate (4)A in the vicinity of 14 
Mile Road are also being considered. 
Each of the construction alternatives 
would consist of from six to eight 12-foot 
lanes, an 84-foot median, and require 
acquisition of additional right-of-way 
and displacements. 

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate Federal, State, and local 
agencies, and to private organizations 
and citizens who have previously 
expressed or are known to have interest 
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in this proposal. The U.S. Environmental 
Protection Agency, U.S. Fish and 
Wildlife Service and Michigan 
Department of National Resources are 
requested to be cooperating agencies on 
this project. A scoping document has 
been prepared identifying the 
alternatives and the social, economic 
and environmental issues involved. This 
document has been provided to the 
above agencies and is available to all 
interested agencies, organizations, and 
individuals on request. Comments on the 
scoping document and issues identified 
are invited from the above agencies and 
other interested parties. Requests for a 
copy of the scoping document or any 
comments submitted should be 
addressed to the above contact persons. 
The closing date for comments is April 
30, 1988. No scoping meeting is planned 
at this time. 

A pre-study meeting was held on 
October 15, 1987, to provide the public 
an opportunity to discuss the proposed 
action. The Draft EIS is scheduled for 
completion in late 1988 and will be 
made available for public and agency 
review and comment. 


(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

Issued on: March 25, 1988. 
Thomas A. Fort, Jr., 
District Engineer, Lansing, Michigan. 
[FR Doc. 88-7356 Filed 44-88; 8:45 am] 
BILLING CODE 4910-22-M 
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Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 

TIME AND DATE: 11:00 a.m., Monday, 
April 11, 1988. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 

STatus: Closed. 

MATTERS TO BE CONSIDERED: 


1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may Call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applic: ‘ »ns scheduled 
for the meeting. 

Date: March 31, 1988. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 88-7524 Filed 4—1-88; 3:12 pm] 
BILLING CODE 6210-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 10:00 a.m., Tuesday, 
April 19, 1988. 

PLACE: 2033 K St., NW., Washington, 
DC, 5th Floor Hearing Room. 
STATUS: Open. 

MATTERS TO BE CONSIDERED: 


1. Application of the Chicago Board ot 
Trade for designation as a contract market in 
5,000-ounce silver futures options 

2. Application of the Chicago Board of 
Trade for designation as a contract market in 
100-ounce gold futures options 

3. Application of the MidAmerica 
Commodity Exchange for designation as a 
contract market in Long-Term U.S. Treasury 
Note futures 

4. Rule amendment to GNMA Futures 
Contract/Chicago Board of Trade (renaming 
the contract to Mortgage-backed futures and 
the reactivation of the contract) 

5. Application of the Chicago Board of 
Trade for designation as a contract market in 
Mortgage-backed futures options 


CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 88-7474 Filed 4-1-88; 11:55 am] 
BILLING CODE 6351-01-M 

COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 10:30 a.m., Tuesday, 
April 19, 1988. 

PLACE: 2033 K St., NW., Washington, 
DC, 8th Floor Hearing Room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Enforcement Matters 

CONTACT PERSON FOR FURTHER 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 88-7475 Filed 4~1-88; 11:55 am| 
BILLING CODE 6351-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 10:00 a.m., Tuesday, 
April 26, 1988. 

PLACE: 2033 K St., NW., Washington, 
DC, 8th Floor Hearing Room. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Enforcement Matters 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 88-7476 Filed 4-1-88; 11:55 am] 
BILLING CODE 6351-01-M 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

DATE AND TIME: 2:00 p.m. (Eastern Time) 
Monday, April 11, 1988. 

PLACE: Clarence M. Mitchell, Jr., 
Conference Room, No. 200-C on the 
Second Floor of the Columbia Plaza 
Office Building, 2401 “E"” Street, NW.,. 
Washington, DC 20507. 

STATUS: Part of the Meeting will be 
Open to the Public and Part will be 
Closed to the Public. 

MATTERS TO BE CONSIDERED: 


Open Session 

1. Announcement of Notation Vote(s) 

2. A Report on Commission Operations 
(Optional) 
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Closed Session 


Litigation Authorization: General Counsel 

Recommendations 

Note.—Any matter not discussed or 
concluded may be carried over to a later 
meeting. (In addition to publishing notices on 
the EEOC Commission meetings in the 
Federal Register, the Commission also 
provides a recorded announcement a full 
week in advance on future Commission 
sessions. Please telephone {202} 634-6748 at 
all times for information on these meetings.) 


CONTACT PERSON FOR MORE 
INFORMATION: Hilda D. Rodriguez, 
Executive Officer (Acting) on (202) 634- 
6748. 


Date: March 31, 1988. 
Hilda D. Rodriguez, 
Executive Officer (Acting). Executive 
Secretariat. 
[FR Doc. 88-7463 Filed 4-1-88; 10:40 am| 
BILLING CODE 6750-06-™ 


FEDERAL ENERGY REGULATORY 
COMMISSION 


“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 53 FR 10184, 
March 23, 1988. 

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: March 30, 1988, 12:00 p.m. 


CHANGE IN THE MEETING: The following 
Docket Numbers have been added: 


Item No., Docket No., and Company 
CAG-9 
RP88-001 and RP87-7-012, 
Transcontinental Gas Pipe-Line 
Corporation 
CAG-3 
RP88-17-004, Southern Natural Gas 
Company 
CAG-15 
TA88-1-33-000, El Paso Natural Gas 
Company 
Lois D. Cashell, 
Acting Secretary. 
[FR Doc. 88-7556 Filed 41-88; 3:59 pm] 
BILLING CODE 6717-02-M 


NUCLEAR REGULATORY COMMISSION 


DATE: Weeks of April 4, 11, 18, and 25, 
1988. 

PLACE: Commissioner's Conference 
Room, 1717 H Street, NW., Washington, 
DC. 


sTaTus: Open and Closed. 
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MATTERS TO BE CONSIDERED: 
Week of April 4 


Wednesday, April 6 
2:00 p.m. 
Briefing on Basic Safety Principles for 
Nuclear Power Piants (Public Meeting) 


Thursday, April 7 
2:00 p.m. 3 
Briefing on Proposed Basic QA Rule with 
Representatives of NRC Advisory 
Committee on the Medical Uses of 
Isotopes and Industry Scientific 
Committees (Public Meeting} 
3:30 p.m. ; 
Affirmation/Discussion and Vote (Public 
Meeting) (if needed} 


Week of April 11—Tentative 


Wednesday. April 13 
3:30 p.m. 


Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 


Week of April 18—Tentative 


Thursday, April 21 


10:00 a.m. 
Briefing on Status of Program for 
Performance Indicators {Public Meeting] 
2:00 p.m. 
Discusion of Management-Organization 
and Internal Personnel Matters (Closed— 
Ex. 2 & 6) 
3:30 p.m. 
Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 


Week of April 25—Tentative 
Thursday, April 28 
3:30 p.m. 


Affirmation/ Discussion and Vote (Public 
Meeting) (if needed) 


11161 


Note.—Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplementary notice is 
provided in accordance with the Sunshine 
Act as specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for information, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date. 


TO VERIFY THE STATUS OF MEETINGS 
CALL (RECORDING): (202) 634-1498. 


CONTACT PERSON FOR MORE 
INFORMATION: William Hill (202) 634~ 
1410. 

William M. Hill, Jr., 

Office of the Secretary. 

March 31, 1988. 

[FR Doc. 88-7537 Filed 4-1-88; 3:13 pm] 
BILLING CODE 7590-01-M 
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Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents and volumes 
of the Code of Federal Regulations. 
These corrections are prepared by the 
Office of the Federal Register. Agency 
prepared corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 


DEPARTMENT OF COMMERCE 


international Trade Administration 


[A-588-068) 


Steel Wire Strand for Prestressed 
Concrete From Japan; Final Results of 
Antidumping Duty Administrative 
Review 


Correction 


In notice document 88-6584 beginning 
on page 9787 in the issue of Friday, 
March 25, 1988, make the following 
correction: 

On page 9788, in the first column, the 
table should read as follows: 


Manutacturer/exporter 


Kokoku Stee! Wire, Ltd. .. 


Suzuki Metal Industry Co., Ltd. . 
Teikoku Sangyo Co., Ltd 
Tokyo Rope Mig. Co., Ltd. 


*No shipments during the period. Margins were obtained 
from the last review where there were shipments. 


BILLING CODE 1505-01-D 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Parts 27 and 29 

[Docket No. 25570; Notice No. 88-7] 


Airworthiness Standards; Rotorcraft 
Regulatory Review Program Notice 
No. 4 


Correction 


In proposed rule document 88-5986 


beginning on page 9190 in the issue of 
Monday, March 21, 1988, make the 


following corrections: 


§ 27.685 [Corrected] 


1. On page 9197, in the third column, 
in § 27.685, the introductory text of 
paragraph (d) should read: “(d) Cable 


systems must be designed as follows:”. 


Appendix D—{Corrected] 


2. On page 9208, in the first column, in 
the title of Appendix D, the word 
“Evaluation” should read “Evacuation”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Parts 1 and 602 


[T.D. 8183] 


Income Taxes; Investment Credit for 
Qualified Progress Expenditures 
Correction 


In rule document 88-4451 beginning on 
page 6614 in the issue of Wednesday, 


March 2, 1988, make the following 
corrections: 

1. On page 6614, in the second column, 
under SUPPLEMENTARY INFORMATION, in 
the fourth paragraph, in the first line, 
“amend” was misspelled. 

2. On page 6615, in the second column, 
in the first complete paragraph, in the 
seventh line, “and” should read “any”. 

3. On page 6616, in the second column, 
in the second complete paragraph, in the 
11th line, “was” should read “has”. 

4. On the same page, in the third 


* column, in the third paragraph, in the 


seventh line, after “having” insert 
“expended”. 

5. On page 6617, in the first column, in 
the second complete paragraph, in the 
18th line, “care” should read “case”. 

6. On the same page, in the third 
column, in the first complete paragraph, 
in the first line, ““§ 1.46-5(g)(1)” should 
read “§ 1.46-5(g)(2)”. 

7. On page 6618, in the first column, in 
the first line, ‘‘an” should read “any”. 

8. On the same page, in the same 
column, in the second complete 
paragraph, in the third line, “order” 
should read “rule”. 


§ 1.46-5 [Corrected] 

9. On page 6621, in the second column, 
in § 1.46-5(h)(4), in the second line, 
“time” should read “item”. 

10. On page 6622, in the first column, 
in § 1.46-5(j)(7), in the example, in 
paragraph (ii), in the second line, 
“$500,00” should read “$500,000”. 

11. On page 6623, in the third column, 
in § 1.46-5(p)(3), in example (2), in 
paragraph (iii), in the third line, “3342” 
should read “33%” and in the fifth line, 
“look” should read “took”. 


BILLING CODE 1505-01-D 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Secretary 


24 CFR Parts 35, 200, 510, 511, 570, 
882, 886, 941, 965, and 968 


[Docket No. R-88-1382, FR-2447] 


Lead-Based Paint Hazard Elimination 


AGENCY: Office of the Secretary, HUD. 
ACTION: Proposed rule. 


SUMMARY: In response to amendments 
to the Lead-Based Paint Poisoning 
Prevention Act (“LPPPA”) by section 566 
of the Housing and Community 
Development Act of 1987 (Pub. L. 100- 
242 Approved, February 5, 1988) (1987 
Act), HUD invites public comment 
concerning amendment to its regulations 
regarding the elimination of hazards due 
to lead-based paint in Public and Indian 
housing. This proposed rule would 
amend 24 CFR Part 35, Lead-Based Paint 
Poisoning Prevention in Certain 
Residential Structures, 24 CFR Part 941, 
Public Housing Development, Subpart H 
in 24 CFR Part 965, PHA-owned or 
Leased Projects-Maintenance and 
Operation and 24 CFR Part 968, 
Comprehensive Improvement 
Assistance Program (CIAP). This 
proposed rule also corrects technical 
errors in 24 CFR Parts 35 and 968. 

As part of the final rulemaking 
required by the 1987 Act, HUD plans to 
change the definition of “applicable 
surfaces” to include all interior and 
exterior painted surfaces of residential 
structures and to change the 
construction cut-off dates to 1978 for 
other HUD programs, including certain 
FHA Single Family and Multifamily 
Housing Programs, Section 8 Housing 
Assistance Payments Program for 
Substantial Rehabilitation, Section 8 
Existing Housing Certificate, Section 8 
Moderate Rehabilitation Program, 
Community Development Block Grant, 
Urban Development Action Grant, 
Secretary's Fund, Section 312 
Rehabilitation Loan and Rental 
Rehabilitation Programs. The current 
testing and abatement requirements 
would continue to apply. 

DATE: Comment due date: April 29, 1988. 
ADDRESSES: Comments on rule: 
Interested persons are invited to submit 
comments regarding this proposed rule 
to the Office of General Counsel, Rules 
Docket Clerk, Room 10276, Department 
of Housing and Urban Development, 451 
Seventh Street, SW, Washington, DC 
20410. Comments should refer to the 
above docket number and date of 
publication. A copy of each comment 
submitted will be available for public 


inspection during regular business hours 
at the above address. 

Comments on information collection: 
Comments on the information collection 
requirements contained in this proposed 
rule should be submitted both to the 
HUD Rules Docket Clerk at the above 
address and the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, Washignton, 
DC 20503, Attention: Desk Officer for 
HUD. They should contain the docket 
number and date of publication. 


FOR FURTHER INFORMATION CONTACT: 
Nancy Chisholm, Director of Policy, 
Office of Public and Indian Housing, 
(202) 755-6713, Room 4118, Department 
of Housing and Urban Development, 451 
Seventh Street, SW., Washington, DC 
20410. (This is not a toll-free telephone 
number.) 

SUPPLEMENTARY INFORMATION: . 


I, Background 


HUD is proposing amendments to its 
current regulations implementing section 
302 of the LPPPA (42 U.S.C. 4822) in 
response to recent amendments to the 
LPPPA by section 566 of the Housing 
and Community Development Act of 
1987. Consistent with the legislative 
history of section 566 (S. 825, 100th 
Cong., 1st Sess., Cong. Rec. S 18615, 
18618 (December 21, 1987)), this 
proposed rule relates primarily to Public 
and Indian Housing. The definition of 
applicable surface in all program 
regulations will be amended in the final 
rule to include all interior and exterior 
painted surfaces, and construction cut- 
off dates in all programs will be 
amended in the final rule to include 
housing constructed prior to 1978. 
Certain program regulations will be 
individually amended to include the 
construction cut-off date of 1978 while 
other programs will incorporate by 
reference Part 35 (e.g., Urban 
Homesteading, Emergency Shelter 
Grants) which will also be amended to 
include housing construction prior to 
1978. 

As directed by the 1987 Act, HUD has 
consulted with the National Institute of 
Building Sciences, the National Bureau 
of Standards, and public housing groups 
before publication of this proposed rule. 

The comment period is being 
abbreviated in order to make it possible 
for HUD to meet the scheduie for final 
rulemaking required by section 566(b) of 
the 1987 Act. 

On June 7, 1987 (52 FR 21743), HUD 
announced final guidelines for the 
operation of the Transitional Housing 
Demonstration Program authorized in 
HUD's appropriation for fiscal year 
1987. These guidelines (THDP 
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guidelines) imposed lead-based paint 
requirements that were based on the 
Section 8 Existing Housing regulations 
(24 CFR 882.109) and that applied only to 
structures occupied by children under 
seven years of age. The THDP 
guidelines apply to the recipients of 
transitional housing funds selected 
under Notices and Funds Availability 
published June 7, 1987 (52 FR 21743), 
September 3, 1987 (52 FR 33536), and 
February 16, 1988 (53 FR 4458). 

The Stewart B. McKinney Homeless 
Assistance Act (Pub. L. 100-77, 
approved July 22, 1987) authorized the 
Supportive Housing Demonstration 
Program (SHDP). This program 
consisted of two parts—a 
reauthorization (with amendments) of 
the Transitional Housing Demonstration 
Program and a new program of 
permanent housing for handicapped 
homeless persons. On October 26, 1987 
(52 FR 39946), HUD published a notice 
announcing proposed rules for the 
program. The rules included 
requirements implementing the LPPPA. 
These requirements reflected the 
Section 8 Existing Housing regulations 
and the lead-based paint requirements 
contained in the THDP guidelines. The 
October 26, 1987 notice stated that the 
proposed rules would govern the 
permanent housing component of the 
program until final regulations were 
issued. The provisions of the proposed 
rule apply to recipients of permanent 
housing funds selected under Notices of 
Funds Availability published October 
26, 1987 (52 FR 39946) and February 16, 
1988 (53 FR 4458). 

Because the THDP guidelines are not 
codified and because rules for the 
Supportive Housing Demonstration 
Program are not final, this proposed rule 
text does not address the cited 
programs. HUD intends to modify the 
lead-based paint requirements for these 
homeless programs to reflect the 
changes made by this rule to the Section 
8 Existing Housing regulations. 
Depending on the status of SHDP rule on 
the date that final lead-based paint rule 
is published, the text of the revisions to 
the lead-based paint requirements for 
these programs will either be announced 
in this rule or the SHDP final rule. 

Section 566 required publication of 
this proposed rule by April 5, 1988 and 
publication of a final rule by June 6, 
1988. Additional regulations may be 
proposed after HUD conducts the 
demonstration program mandated by 
section 566. 

This preamble is divided into the 
following six sections: (1) Background 
(discussion of statutory and regulatory 
requirements and the HUD 
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demonstration program); (2) Recent 
HUD Experience (summary of Public 
and Indian Housing funding set-aside for 
Lead-based paint testing and abatement, 
public housing study and 1985-86 HUD 
Public and Indian Housing Rulemaking 
Experience); (3) Recent Studies of the 
Lead-Based Paint Problem (the Center 
for Disease Control's January 1985 
Statement on Preventing Lead Poisoning 
in Young Children and the 
Environmental Protection Agency's Air 
Quality Criteria for Lead); (4) Discussion 
of Rehabilitation Under section 203(k) of 
the National Housing Act; (5) Discussion 
of Public and Indian Housing's Program; 
and (6) Section-by-Section Review of 
Proposed Regulations. 


A. Statutory and Regulatory 
Requirements 


HUD’s authority to issue this rule is 
based on section 302 of the LPPPA. 
Added in 1973, and amended in 1987 by 
section 566 of the Housing and 
Community Development Act of 1987, 
section 302 requires the Secretary of 
HUD to “establish procedures to 
eliminate as far as practicable the 
hazards of lead-based paint poisoning 
with respect to any existing housing 
which may present such hazards and 
which is covered by an application for 
mortgage insurance or housing 
assistance payments under a program 
administered by the Secretary.” The 
statute further prescribes that such 
procedures shall “as a minimum provide 
for * * * appropriate measures to 
eliminate as far as practicable 
immediate hazards due to the presence 
of accessible intact, and nonintact 
interior and exterior painted surfaces 
that may contain lead in any such 
housing in which any child who is less 
than seven years of age resides or is 
expected to reside”; and, further, that 
the procedures must apply to housing 
constructed prior to 1978. 

According to new section 302(b), the 
procedures established by the Secretary 
for the detection and abatement of lead- 
based paint poisoning hazards in any 
housing, including housing assisted 
under section 8 of the United States 
Housing Act of 1937 “shall be based 
upon criteria that measure the condition 
of the housing; and shall not be based 
upon criteria that measure the health of 
the residents of the housing.” 

For public housing assisted under 
section 9 of the United States Housing 
Act of 1937, new section 302(d) requires 
the inspection of each vacant dwelling 
prior to rerenting, a random sample of 
all occupied dwellings, and inspection of 
each dwelling in any housing in which 
there is a dwelling determined (through 
testing of vacant dwellings prior to 


rerenting or from the random sample of 
all occupied dwellings) to have lead- 
based paint hazards. The Secretary is 
required to complete the inspection of 
the public housing dwellings described 
above prior to the expiration of five 
years from the date of the publication of 


final regulations required by section 566. 


The inspections are to be prioritized on 
the basis of vacancy, age of housing, or 
projected modernization or 
rehabilitation. The Secretary is to 
require abatement to eliminate the lead- 
based paint poisoning hazards in 
housing in which the test results equal 
or exceed 1mg/cm ®. If the test results 
equal or exceed a level of 1 mg/cm 2, the 
results shall be provided to any 
potential purchaser or tenant of the 
housing. The Secretary is also to 
periodically review and reduce the level 
below 1 mg/cm ? to the extent that 
reliable technology makes feasible the 
detection of a lower level and medical 
evidence supports the imposition of a 
lower level. 


B. HUD Demonstration Program 


New section 302(d)(2) requires HUD to 
carry out an abatement demonstration 
program with respect to single family 
and multifamily properties owned by 
HUD. HUD is to utilize a sufficient 
variety of abatement methods in a 
sufficient number of areas and 
circumstances to demonstrate their 
relative cost-effectiveness and their 
applicability to various types of housing. 
Not later than 18 months after the 
effective date of regulations required by 
section 566, HUD is to transmit to 
Congress its findings and 
recommendations for legislation. HUD is 
to examine the most reliable technology 
available for detecting lead-based paint, 
the most cost-efficient and cost-effective 
methods for abatement, safety 
considerations in testing, overall 
accuracy and reliability of laboratory 
testing of physical samples, X-ray 
fluorescence machines (“XRFs") and 
other available testing procedures, 
availability of qualified samplers and 
testers, and an estimate of the amount, 
characteristics and regional distribution 
of housing in the United States that 
contains lead-based paint hazards at 
differing levels of contamination. 

Not later than nine months after the 
completion of the demonstration 
program, HUD, based on the 
demonstration, is to prepare and 
transmit to Congress a comprehensive 
and workable plan, including any 
recommendations for changes in 
legislation, for the prompt and cost- 
effective inspection and abatement of 
privately owned single family and 
multifamily housing, including housing 
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assisted under section 8 of the United 
States Housing Act of 1937. 

The demonstration authorized by 
section 566 is expected to contribute 
significantly to the store of knowledge 
on safe and effective abatement. For the 
Public and Indian housing program, 
HUD does not intend to wait for the 
results of the demonstration before 
testing and abatement guidelines are 
published. The Public and Indian 
Housing Program will require testing 
now because: (1) The five-year statutory 
requirement for the completion of all 
testing makes it necessary to test now 
so as to assure completion in that time 
frame; (2) work perfomed under the 
modernization program creates lead- 
based paint hazards with the breaking 
of painted surfaces; (3) it is cost- 
effective to do testing in conjunction 
with the modernization program so that 
any abatement which must be done may 
be merged into the modernization work 
efficiently, rather than be performed 
independently later, when it may be 
necessary to repeat work performed 
earlier under modernization; and (4) 
defective paint creates ongoing hazards 
and must be dealt with whenever it is 
found during normal maintenance 
inspections. HUD will publish testing 
and abatement guidelines as soon as 
possible, learning from the very 
extensive experience of those who have 
been involved in this effort. Benefits 
resulting from the demonstration 
program can be incorporated into such 
guidelines as they are made available. 


II. Recent HUD Experience 


A. Comprehensive Improvement 
Assistance Program (CIAP) Lead-Based 
Paint Set-Aside 


In Public and Indian Housing the cost 
of lead-based paint hazard abatement is 
a public cost, borne directly by the 
Public and Indian Housing authorities 
(“PHAs”). PHAs are funded through 
tenant contributions toward rent (which 
are based on tenant income without 
regard to the operating costs of the 
housing) and by operating subsidy and 
modernization funds authorized and 
appropriated by Congress. Pursuant to 
Notice PIH 83-48, HUD initiated a $35 
million set-aside under CIAP in FY 1984 
for lead-based paint hazard 
identification and treatment or 
elimination. Instructions for application 
and processing of the 1984 CIAP set- 
aside were issued in Notice PIH 84-6. 
Thirty-nine PHAs received funding to 
treat 99 projects and approximately 
14,000 units. 


BEST COPY AVAILABLE 
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B. Public Housing Study 


HUD completed a research study with 
Abt Associates to provide an estimate 
of the incidence and condition of lead- 
based paint in public housing units and 
common areas and an estimate of the 
cost of abatement under different 
regulatory program approaches. This 
research was part of a larger contract to 
determine modernization needs in 
Public and Indian Housing. In this study, 
the Department requested Childhood 
Lead Poisoning Prevention Programs 
(“CLPPPs”) to assist in data collection 
by visiting five randomly selected local 
public housing projects {in areas with 
less than five local public housing 
projects, all projects were inspected) 
and inspecting them for the presence of 
lead-based paint. A total of 34 local 
programs visited 131 public housing 
projects and 262 units to test for the 
presence of Jead-based paint. The 
programs used XRFs to test units, 
common areas such as halls, and site- 
wide facilities for the presence of lead- 
based paint, and the amount of lead. 
The local inspectors also reported 
whether the paint was in good condition 
or defective (e.g., peeling or chipping). 

Because prior research led the 
researchers to expect a higher 
proportion of lead-based paint hazards 
in the oldest projects, the analysts split 
the sample into four age strata and 
obtained inspections in a larger number 
of older projects than new projects. 
Using a standard of 1.0 mg/cm ? lead on 
chewable surfaces accessible to 
children or in defective paint on flat 
surfaces such as walls or ceilings, data 
shows immediate hazards in.69% of the 
sample units built in 1950 and before, 
48% of units built between 1951 and 
1959, 44% of units built between 1960 
and 1977, and only 7% of units built 
between 1978 and 1983. Analysis of the 
units inspected that were built in 1978 or 
later showed only 1 of the 15-sampled 
units with lead-based paint, and none of 
15 units had any defective lead-based 
paint. Also in the post 1977 units that 
did have some lead-based paint, the 
lead was found to be at a relatively low 
level, marginally over the 1.0 mg/cm 2 
standard. These findings were expected 
because it became illegal-to sell paint 
with significant amounts of lead starting 
in 1977. A copy of the study is available 
by requesting the Regulatory Impact 
Analysis utilized for the Public and 
Indian Housing rule and cited at 51 FR 
27787 {August 1, 1986). It is available 
from the Rules Docket Clerk, Room 
10276, HUD, 451 Seventh Street, SW., 
Washington, DC 20410. {A smail service 
and reproduction fee may be required.) 


C. 1985-86 HUD Public and Indian 
Housing Rulemaking Experience 


Since the promulgation of a final rule 
providing for the mandatory testing of 
public housing projects being 
rehabilitated under CIAP, there has 
been a great deal of experience by PHAs 
utilizing the products currently available 
for testing surfaces to determine the 
extent of lead-based paint. PHAs have 
found that the products now available 
often are received in non-working 
condition and must be returned to the 
manufacturers. Even following servicing 
by the manufacturers, the ines 
provide erratic and unreliable results. 
Testing under uncontrolled 
circumstances results in-both false 
positive and false negative readings. 
False positive results cause a greater 
amount of abatement than necessary 
and thus waste government funds; false 
negatives result in undetected lead- 
based paint which then continue to 
present a health hazard. One research 
institute has determined that reasonably 
reliable tests may be obtained using one 
of the available machines if the 
following variables are controlled: the 
initial calibration of the-machine, the 
frequency of recalibration, the extent 
and nature of the training provided for 
the machine operators, the number of 
readings in each spot tested, and the 
amount of time per test. HUD has 
determined that the unnecessary cost 
and risk produced by unreliable testing 
is not tolerable. Consequently, HUD 
plans to issue guidance on safe and 
reliable testing. HUD intends to use all 
available sources and data in preparing 
these testing guidelines. These testing 
guidelines will be published in the 
Federal Register as a notice. Anyone 
who has information which may be 
helpful to HUD in this effort is 
encouraged to write to HUD. The 
specific testing guidelines established at 
any given time will not be made a part 
of the regulation so that HUD can 
respond quickly as new products and 
new testing information become 
available. 

Similarly, HUD has great concern over 
the effectiveness and safety of various 
forms of abatement. Researchers have 
determined that children with high lead 
levels in their blood who are treated in a 
hospital to remove the lead regain the 
unsafe level of lead soon after returning 
to their homes when the lead-based 
paint was abated during their absence. 
Further, it has been found that 40% of 
other children in the family who were 
not ill before the paint was abated, 
became ill after the abatement. In order 
to. avoid. this situation, Jocal health 
programs have devised reliable 
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abatement and cleanup procedures. 
HUD is interested in receiving any 
additional available information on safe 
methods of abatement and cleanup. 
HUD plans to prepare guidelines for safe 
and reliable abatement and cleanup 
which will be published in the Federal 
Register as a notice. These guidelines 
will be amended to respond quickly to 
further research. 


Il. Recent Studies of Lead Poisuning 
Problem 


A. Centers for Disease Control's January 
1985 Statement 


In January 1985, the Centers for 
Disease Control (CDC) issued a second 
revision to its statement entitled 
“Preventing Lead Poisoning in Young 
Children.” Based on new research 
findings on lead toxicity, CDC redefined 
lead poisoning at a lower blood lead 
level {from 30 to 25 ug/dl, micrograms of 
lead per deciliter of whole blood) and 
updated its recommendations on lead- 
based paint hazard abatement. CDC is 
currently considering even lower blood 
lead levels. 


B. EPA Air Quality Criteria for Lead 


EPA’s Air Quality Criteria for Lead 
evaluates and assesses scientific 
information on the health and welfare 
effects associated with exposure to 
various concentrations of lead in 
ambient air. The documentation 
considers all sources of lead including 
lead-based paint. Because of recent 
papers and scientific literature 
concerning the relationship between 
blood lead levels and blood pressure, 
EPA made available for public comment 
a draft addendum to the draft revised 
criteria document (February 11, 1986, 51 
FR 5100). At the time of publication of 
this proposed rule, the criteria document 
and addendum are stil] under review. 


IV. Proposed Requirements for 
Rehabilitation Under Section 203(k) of 
the National Housing Act 

The adoption in early 1987 of revised 
regulations under the LPPPA (see 52 FR 
1891, January 15, 1987) has raised a 
problem that is narrow in scope but 
persistently troublesome and wasteful of 
time and resources. The problem occurs 
when the surface treatment requirement 
of 24 CFR 200.810{b) is invoked in 
certain cases of rehabilitation under 
section 203(k) of the National Housing 
Act. Section 200.810{b) provides: 

The fee panel appraiser or direct 
endorsement appraiser of a dwelling 
constructed prior to 1973 shall inspect the 
dwelling for defective paint surfaces. If a 
defective paint surface is found, the 
commitment or other approval document will 
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contain the requirement that the surface is to 
be'treated as described in paragraph (c) of 
this section. Under no circumstances, when 
such a defective paint surface has been listed 
to be treated, is any escrow procedure 
regarding that condition permitted. Treatment 
of the surface shall be accomplished before 
the mortgage is endorsed for insurance. 


Section 203(k) of the National Housing 
Act provides for a program of mortgage 
insurance to facilitate the rehabilitation 
of one-to-four-family properties. Under 
the program, HUD insures rehabilitation 
loans to: (1) Finance rehabilitation of an 
existing property; (2) finance 
rehabilitation and refinancing of the 
outstanding indebtedness of a property; 
and (3) finance purchase and 
rehabilitation of a property. An eligible 
rehabilitation loan must involve a 
principal obligation not exceeding the 
amount allowed under the section 203(b) 
basic home mortgage insurance 
program. Legislation establishing this 
rehabilitation program was enacted in 
1961. 

In many instances, making abatement 
a precondition of endorsement (as is 
required under § 200.810({b)) compels 
either the buyer or the seller, where 
section 203(k) is being used, to perform 
work that must be undone during the 
rehabilitation for which the loan was 
sought. The seller is often unwilling, and 
prior to closing and disbursement may 
be unable, to undertake the expense of 
abatement; the buyer is usually even 
less able to afford it until the loan is 
clesed. Similarly, when there is no 
accompanying sale of the property, the 
homeowner is typically unable to meet 
the expenses until the loan is closed. 
Even if one of the parties can afford the 
cost, the work, which usually requires 
an additional inspection by the 
appraiser, is often duplicative and 
wasteful. What is more disturbing, the 
Department believes that occupant 
homeowners, frustrated by this 
dilemma, tend to defer or forego 
property improvements that could abate 
a lead-based paint hazard or else obtain 
rehabilitation financing through other 
sources that impose no abatement 
requirements. The result may be that 
procedures intended to enhance the 
protection of occupants, in fact 
exacerbate the lead-based paint 
problem. 

When the rehabilitation involves a 
sale of the property, work is usually 
completed before the buyer takes 
occupancy. The properties are typically 
uninhabitable prior to rehabilitation. 
The solution to the problem seems 
rather straightforward with respect to 
unoccupied properties. To avoid the risk 
of poisoning and also duplicative 
rehabilitation/abatement, HUD 


proposes to expand the exception under 
section 203(k) and make the abatement 
procedure a condition of occupancy. 
This rule proposes to revise § 200.810(b) 
to provide that, except in the case of 
rehabilitation work in unoccupied 
dwellings financed under section 203(k) 
of the National Housing Act, no escrow 
procedure will be permitted with respect 
to abatement of a defective paint 
surface, and treatment must be 
accomplished before the mortgage is 
endorsed for insurance. Where Section 
203(k) financing is involved and the 
dwelling is unoccupied, the defective 
paint condition will be abated in 
conjunction with the rehabilitation 
work, and will be completed as 
expeditiously as possible. 

More difficult is the situation where 
the property is occupied at the time of 
section 203(k) loan application, since the 
occupant homeowner is often not 
financially able to vacate the property 
during rehabilitation. Because of the 
obvious risk of exposing occupants to 
abatement work in progress, the rule as 
presently proposed would not provide 
for escrow of abatement (or other 
rehabilitation) funds if the property is 
occupied. HUD is aware, however, that 
the result of this approach may be to 
discourage improvement that includes 
abatement, thereby increasing the lead- 
based paint hazard in the long run. This 
is an issue on which the Department 
specifically requests public comment 
and suggestions and which HUD will be 
considering prior to adoption of a final 
rule. As adopted, that rule may limit 
escrows to the case of unoccupied 
dwellings as proposed in this notice of 
rulemaking or may permit escrows in 
the case of occupied dwellings, as well. 


V. Proposed Requirements for Public 
and Indian Housing’s Program 


This rule proposes to amend the 
Public and Indian Housing lead-based 
paint poisoning prevention requirements 
in response to the amendments made by 
section 566 of the 1987 Act. In addition 
to responding to the amendments 
concerning detection and abatement 
procedures and measurement criteria, 
this proposed rule is designed to assure 
that all public housing assisted under 
section 9 of the United States Housing 
Act of 1937 (i.e., public housing receiving 
operating subsidies including those 
PHAs which received special funds for 
the cost of insurance and audit 
expenses) is tested prior to the 
expiration of five years from the date of 
the publication of final regulations. 
Section 566 and these proposed 
regulations require the inspection of 
each vacant dwelling prior to rerenting 
and a random sample of all occupied 
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dwellings. If lead-based paint hazards 
are detected in these dwellings, all other 
dwellings in the building will be 
inspected. HUD will maintain its 1978 
construction cut-off date. HUD proposes 
to revise the definition of applicable 
surfaces in § 965.702 to parallel the 
LPPPA amendments and include all 
intact and nonintact exterior and 
interior painted surfaces of a residential 
structure except mechanical equipment 
rooms (e.g., boiler rooms) and other 
rooms not normally accessible to the 
tenants. The current definition only 
covers all exterior surfaces of a 
residential structure, up to five feet from 
the floor or ground and all interior 
surfaces. The current definition of family 
project is also proposed to be amended 
to reflect the statutory coverage of all 
housing assisted under section 9 of the 
United States Housing Act of 1937 and 
in which children under seven years of 
age reside or are like!y to reside. 

Public and Indian Housing’s lead- 
based paint poisoning prevention 
requirements have the following six 
main components for addressing the 
hazards of lead-based paint: 

(1) Maintenance obligations (24 CFR 
965.704); 

(2) Unit turnover procedures (24 CFR 
965.705); 

(3) Emergency procedures involving 
children with EBLs (24 CFR 965.706); 

(4) Comprehensive and 
homeownership modernization 
procedures (24 CFR 968.9(e)); 

(5) All other family projects (24 CFR 
968.9(e)(1)(iii)); and 

(6) Development/acquisition 
requirements (24 CFR 941.208(g)). 

Each of these components are 
discussed below noting the proposed 
changes and requested comments. 


Maintenance Obligations 


In family projects constructed prior to 
1978 or substantially rehabilitated prior 
to 1978, HUD proposes that the PHA 
shall continue to visually inspect units 
for defective paint surfaces as part of 
routine periodic unit inspections. If 
defective paint surfaces are found, 
covering or removal of defective paint 
spots by scraping and repainting the 
defective area is the proposed 
treatment. Treatment shall be completed 
within a reasonable period of time. 


Unit Turnover Procedures 


Following the LPPPA amendments, 
HUD proposes testing of applicable 
surfaces (including defective paint 
surfaces) in family projects at unit 
turnover (24 CFR 965.705). The current 
regulation only requires inspection of 
defective paint surfaces (maintenance 
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obligation). However, if the building has 
been randomly tested and ali applicable 
surfaces in the random sample contain 
no hazardous levels of lead, no further 
testing is required. HUD proposes that a 
qualified inspector shall certify in 
writing the precise results of the test. 
Testing services available from state, 
local or tribal health or housing agencies 
or an organization recognized by HUD 
are proposed to be utilized to the extent 
available. Testing is proposed to be 
performed by using an XRF: however, 
laboratory chemical analysis may be 
used in limited circumstances if 
approved by HUD in cases where it is 
not practical to obtain XRF readings. As 
provided in the LPPPA amendments, if 
the test results equal or exceed a level 
of 1 mg/cm 2, the results shall be 
provided to the tenant family and any 
potential purchaser. As required by the 
LPPPA amendments, this regulation 
proposes all units shall be tested in any 
building in which a unit is determined, 
at unit turnover, to have lead-based 
paint test results equal or exceeding a 
level of 1 mg/cm 2. 

If lead-based paint is found on 
applicable surfaces, such surfaces are 
proposed to be treated in accordance 
with § 35.24(b)(2)(ii). Treatment is 
proposed to consist of covering, 
encapsulation or removal of the 
applicable surfaces containing lead- 
based paint. Covering methods include 
but are not limited to adding a layer of 
wallboard or permanent wallcovering. 
Paint removal may be accomplished by 
such methods as scraping, heat 
treatment or chemicals. Covering, 
encapsulation or actual removal of 
painted surfaces (e.g., trim surfaces, 
moldings) are the preferred methods. 
Sanding and use of propane or gasoline 
torches (open-flame methods) are not 
permitted. Washing and repainting 
without thorough removal or covering 
does not constitute adequate treatment. 
If defective but not leaded paint 
surfaces are found, covering or removal 
of defective paint spots by scraping and 
repainting the defective area is the 
proposed treatment. Treatment is 
proposed to be completed before 
occupancy. The LPPPA amendments and 
the proposed regulation require final 
inspection and certification after 
treatment by a qualified inspector. The 
final inspection shall certify that 
abatement of lead-based paint hazards 
was completed in accordance with the 
abatement specifications and need not 
be presented as an indication that the 
lead-based paint has been removed from 
the premises. This will allow for the fact 
that covering and encapsulation 
techniques do not result in the removal 


of lead-based paint and will ensure that 
any future werk done in the unit will 
take this into account. This will also 
permit the unit to be deemed to have 
been abated if the abatement was done 
according to these requirements, even 
though an unremovable residue may 
remain in or on the surface. The 
certification should be precise as to the 
nature of the abatement. 

As discussed above in Section IL.C., 
testing and abatement guidance will be 
published in the Federa! Register as 
notices. HUD requests any additional 
information on safe and cost-efficient 
procedures for testing and abatement. 
HUD would like to publish guidance as 
to acceptable qualifications for 
inspectors who perform XRF testing or 
comparable approved testing or 
sampling techniques and certify as to 
the precise results of such testing. HUD 
requests assistance and information on 
the nature and extent of training needed. 
HUD will defer to appropriate 
requirements for such inspectors where 
they are established by states or 
localities. 


Emergency Procedures Involving 
Children with EBLs 


In addition to the maintenance 
obligations, unit turnover and random 
testing requirements discussed in this 
Part, emergency procedures (24 CFR 
965.706) must also apply to situations 
involving EBL children. In the case of a 
current resident EBL child, a resident 
EBL child or non-resident EBL child 
using a PHA-owned or operated child 
care facility, these procedures are 
proposed to require the PHA to test all 
surfaces in the unit or PHA-owned and 
operated child care facilities used by the 
EBL child for lead-based paint (testing 
of exteriors and interior common areas 
(including non-dwelling PHA facilities 
which are commonly used by the EBL 
child under seven years of age) will be 
done as considered necessary and 
appropriate by PHA and HUD. Surfaces 
not tested during an EBL emergency will 
be tested as part of the random testing) 
and to abate (where positive) the 
surfaces found to contain lead-based 
paint. In the case ofa current resident 
family with an EBL child, the PHA may 
assign the family to a post-1978 or 
previously tested unit which was found 
to be free of lead-based paint hazards or 
in which such hazards have been 
abated. The eurrent regulation only 
requires testing of all defective paint 
surfaces and chewable surfaces. 

Current regulations {which are not 
proposed to be amended) require testing 
to be completed within five days after 
notification to the PHA of the 
identification of the EBL child. Other 
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testing procedures are identical to 
§ 965.705 discussed above. 


Abatement actions are proposed to be 
amended to include all applicable 
surfaces. The order of priority has not 
been amended {i.e., units, PHA owned 
or operated child care facilities, interior 
common areas and exteriors). The 
abatement methods are the same as 
those proposed under § 965.705 
discussed above. 

Certain miscellaneous program 
regulations are also proposed to be 
amended. The PHA recordkeeping 
requirements in current § 965.705(e) 
(proposed § 965.709) are proposed to be 
amended to reflect the effective date of 
this regulation. Applicable surfaces 
previously tested and abated/treated 
under the current rule must be included 
in the five-year inspection plan 
(discussed below under CIAP) and 
tested and abated in accordance with 
the new regulations. The recordkeeping 
provision is designed to prevent 
duplicative testing or treatment. The 
tenant protection requirements in 
current § 965.705{d){3) (proposed 
§ 965.707) are proposed to require PHAs 
to follow such tenant protection/ 
relocation actions as shall be prescribed 
by HUD. It is proposed that where 
debris, dust or fumes is going to be 
created during the abatement process, 
children under seven years of age and 
pregnant women should be relocated 
during the abatement process. Specific 
guidance for relocation will be 
published as part of a notice in the 
Federal Register following the receipt of 
information from outside sources as to 
the most appropriate and safest 
procedures. Public comment is solicited 
on relocation procedures. 


Comprehensive and Homeownership 
Modernization Procedures 


These procedures are proposed to 
include family projects including 
homeownership units constructed prior 
to 1978 or substantially rehabilitated 
prior to 1978 and (1) undergoing 
comprehensive or homeownership 
modernization (current regulation does 
not include homeownership 
modernization units or current units 
constructed between 1973 and 1978), (2) 
applications for comprehensive or 
homeownership modernization and (3) 
all other family projects not covered by 
(1) or (2). As of the effective date of this 
regulation, such family projects or 
homeownership units (assisted under 
section 9 of the United States Housing 
Act of 1937) must be randomly tested for 
lead-based paint and abated where 
lead-based paint hazards are found. 
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Lead-based paint testing and 
abatement must be accomplished 
simultaneously with comprehensive or 
homeownership modernization projects. 
In order to meet the statutory five-year 
inspection deadline, HUD proposes to 
require comprehensive plans for CIAP 
(as described in § 968.5) to be amended 
to include the five-year schedule for 
lead-based paint testing and abatement. 
It is proposed that random testing as 
currently described in § 968.9(e)(2) 
should be scheduled and prioritized by 
age of project and projects known to 
have lead-based paint from unit 
turnover testing or presence of previous 
EBLs. Any previous testing or abatement 
work-which does not meet the 
requirements of this rule is proposed to 
be tested and abated in accordance with 
these requirements. 

e procedures for random testing are 
proposed to be amended to include all 
interior and exterior surfaces and clarify 
randgm sampling of scattered site 
projects. Testing methods, tenant 
protection, lead-based paint debris 
disposal, recordkeeping and state and 
local law as described in proposed 
§§ 965.705, 965.707, 965.708, 965.709 and 
965.710 shall be followed. Abatement as 
described in § 965.705 is also to be 
followed. 


Devefopment/Acquisition Requirements 


HUD proposes to amend its 
development/acquisition regulations for 
Public and Indian Housing to avoid 
acquiring properties with lead-based 
paint hazards and to enhance the 
decisionmaking process with respect to 
cost and new construction 
considerations. HUD proposes that all 
existing ies constructed prior to 
1978 (or substantially rehabilitated prior 
to 1978) and proposed to be acquired for 
family projects (whether or not they will 
need rehabilitation) shall be tested for 
lead-based paint on applicable surfaces 
(including defective paint surfaces) as 
described in 24 CFR 968.9(e)(2). If lead- 
based paint is found, the cost of testing 
and abatement shall be considered 
when (1) making the cost comparison to 
justify new construction as well as (2) 
meeting maximum total development 
cost limitations. If units containing lead- 
based paint are acquired, compliance 
with 24 CFR Part 35 and 24 CFR Part 
965, Subpart H, is required. Abatement 
as described in 24 CFR 965.705 shall be 
completed prior to occupancy. 


Funding 


If state and loca! funds are 
unavailable, PHAs may continue to use 
CIAP funds (section 14 of the United 
States Housing Act of 1937, 42 U.S.C. 
1437) for testing and abatement of EBL 


units, PHA owned or operated child care 
facilities used by EBL children and 
interior common areas and exteriors 
where necessary and appropriate. 
Additionally, under section 14 of the 
United States Housing Act of 1937, a 
new funding eligibility in Group 2 will 
be added to address other family 
projects or vacant units which are not 
undergoing comprehensive or 
homeownership modernization and 
which must be tested and abated. The 
Group 1 (CIAP emergency condition) 
funding preference continues to be 
limited to provide for activities involving 
EBLs. Comprehensive modernization 
projects continue to be eligible for 
testing and abatement funding. 


VI. Section-by-Section Review of 
Proposed Regulation 


The proposed regulations amend Parts 
35, 941, 965 and 968. With the exception 
of the Public and Indian Housing 
regulations (Parts 965 and 968) described 
above, the remaining amendments are 
described below. Part 35 would be 
amended by revising Subpart A’s 
notification requirements. Section 
35.5(b) reflects the 1987 Act's 
amendments. Each Assistant Secretary 
will use the same notification. Such 
notification will be prepared after 
consultation with the National Institute 
of Building Sciences. Section 35.5(c) was 
inadvertently omitted when the final 
regulation for rehabilitation programs 
was published on February 17, 1987 (52 
FR 4870). Sections 35.24(b) and 35.56 
would be amended to generically 
describe covering methods and prohibit 
all open flame removal methods. 

As part of the final rulemaking 
required by the 1987 Act, HUD plans to 
change the definition of “applicable 
surfaces” to include all interior and 
exterior painted surfaces of residential 
structures and to change the 
construction cut-off dates to 1978 for 
other HUD programs, including certain 
FHA Single Family and Multifamily 
Housing Programs, Section 8 Housing 
Assistance Payments Program for 
Substantial Rehabilitation, Section 8 
Existing Housing Certificate, Section 8 
Moderate Rehabilitation Program, 
Community Development Block Grant, 
Urban Development Action Grant, 
Secretary's Fund, Section 312 
Rehabilitation Loan and Rental 
Rehabilitation Programs. Sections to be 
revised with the new definition of 
applicable surface include §§ 35.22, 
200.805, 510.410{c){1}, 511.11(f}{3){i), 
570.608(c){2), 882.109{i)(2), 882.404{c) and 
886.113{i)(2). The 1978 construction cut- 
off date would be inserted into the 
following regulations: §§ 35.24{}(1), 
200.815(b), {c) and (d); 200.820({b) and {c); 
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200.825({b) and (c); 510.410({c)(2); 
511.11(f)(3){ii), 570.608(c)(3); 882.109(i)(3) 
and (4); 882.404(c)(3) and (4); and 
882.113{i}(3) and (4). The current testing 
and abatement requirements would 
continue to apply. 


Other Matters 
Regulatory Flexibility Act 


Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act), the undersigned hereby 
certifies that this proposed rule does not 
have a significant economic impact on a 
substantial number of small entities. 
HUD finds that there are not 
anticompetitive discriminatory aspects 
of the rule with regard to small entities 
nor are there any unusual procedures 
that would need to be complied with by 
small entities. 


Environmental Impact 


A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with Part 50 of 
this title, which implements section 
102{2)(C) of the National Environmental 
Policy Act of 1969, 42 U.S.C. 4332. The 
Finding of No Significant Impact is 
available for inspection and copying 
during regular business hours in the 
Office of the Rules Docket Clerk, Room 
10276, 451 Seventh Street, SW., 
Washington, DC 20410. 


OMB Control Number 


Information collection requirements 
contained in §§ 965.705, 965.706(c) and 
(d)(2), and 968.9(e)(2) and (3) of this 
proposed rule have been submitted to 
the Office of Management and Budget 
under the provisions of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501- 
3502). No person may be subjected to a 
penalty for failure to comply with these 
information collection requirements 
until they have been approved and 
assigned an OMB control number. The 
OMB control number, when assigned, 
will be announced by separate notice in 
the Federal Register. 


Regulatory Impact Analysis 


This rule qualifies as a major rule as 
defined in Executive Order 12291. The 
Department is conducting cost/benefit 
analysis of the proposed regulations 
using in part the public and Indian 
housing modernization needs study. 
This cost analysis serves as a 
Regulatory Impact Analysis. The cost 
study will be available prior to 
publication of the final rule from the 
Rules Docket Clerk, Room 10276, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410. 
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Semiannual Agenda of Regulations 


This proposed rule was not listed 
under the Office of the Secretary or 
Office of Public and Indian Housing in 
the Department's Semiannual Agenda of 
Regulations published on October 26, 
1987 (52 FR 40358) under Executive 
Order 12291 and the Regulatory 
Flexibility Act. This proposed rule is in 
response to section 566 of the Housing 
and Community Development Act of 
1987 which was enacted on February 5, 
1988. 


Legislative Review 


This proposed rule was not 
transmitted to the Committee on 
Banking, Housing, and Urban Affairs of 
the Senate or the Committee on Banking, 
Finance and Urban Affairs of the House 
of Representatives under section 7(0) of 
the Department of Housing and Urban 
Development Act. Section 7(0)(2)(A) 
requires certain rules to be transmitted 
to both Committees at least 15 calendar 
days of continuous session prior to their 
publication for comment in the Federal 
Register. Given section 556’s 60-day and 
120-day periods for proposed and final 
rulemaking and the 1988 Congressional 
recess schedules, the Department 
interprets the statutory rulemaking 
schedule as an expression of 
Congressional intent to exempt this 
rulemaking from the requirements of 
section 7(0)(2) and (3). 


List of Subjects 
24 CFR Part 35 


Lead poisoning, Reporting and 
recordkeeping requirements. 


24 CFR Part 200 


Administrative practice and 
procedure, Claims, Equal employment 
opportunity, Fair housing, Housing 
standards, Loan programs—Housing 
and community development, Mortgage 
insurance, Organization and functions 
(Government agencies), Reporting and 
recordkeeping requirements, Minimum 
property standards, Incorporation by 
reference. 


24 CFR Part 510 


Loan programs—Housing and 
community development, Housing, 
Relocation assistance, Home 
improvement, Rehabilitation, Urban 
renewal. 


24 CFR Part 511 


Rental rehabilitation grants, 
Administrative practice and procedure, 
Grant programs—Housing and 
community development, Low and 
moderate income housing, Reporting 
and recordkeeping requirements. 


24 CFR Part 570 


Community development block grants, 
Grant programs—Housing and 
community development, Loan 
programs—Housing and community 
development, Low and moderate income 
housing, Pockets of poverty, Small cities. 


24 CFR Part 882 


Grant programs—Housing and 
community development, Housing, 
Mobile homes, Rent subsidies, Low and 
moderate income housing. 


24 CFR Part 886 


Grant programs—Housing and 
community development, Low and 
moderate income housing, Rent 
subsidies. 


24 CFR Part 941 


Loan programs—Housing and 
community development, Public 
housing, Prototype costs, Cooperative 
agreements, Turnkey. 


24 CFR Part 965 


Energy conservation, Loan 
programs—Housing and community 
development, Public housing, Utilities. 


24 CFR Part 968 


Loan programs—Housing and 
community development, Public 
housing, Reporting and recordkeeping 
requirements, Grant programs—Housing 
and community development, Indians. 


Accordingly, 24 CFR Parts 35, 941, 965 
and 968 would be amended as set forth 
below, and conforming amendments to 
Parts 200, 510, 511, 570, 882 and 886 
would also be adopted as explained in 
section VI of the Supplementary 
Information. 


PART 35—LEAD-BASED PAINT 
POISONING PREVENTION IN CERTAIN 
RESIDENTIAL STRUCTURES 


1. The authority citation of Part 35 
would continue to read as follows: 

Authority: Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. 4821-4846); sec. 
7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


2. Section 35.5 would be amended by 
revising paragraph (b) and adding a new 
paragraph (c) to read as follows: 

§35.5 Requirements. 

(b) Each Assistant Secretary shall 
take necessary actions to implement the 
requirements of paragraph (a) of this 
section with respect to the HUD 
programs within his/her administrative 
jurisdiction. Such actions shall include 
providing the required notification 
(prepared by the Secretary after 
consultation with the National Institute 
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of Building Sciences) and establishing 
procedures to: 

(1) Provide evidence that the required 
notification has been received by 
purchasers and tenants of HUD- 
associated housing constructed prior to 
1978, and 

(2) Require the inclusion of 
appropriate provisions in contracts of 
sale, rental or management of HUD- 
associated housing to assure that 
purchasers and tenants receive the 
required notification. 

(c) Any requirement of this section, 
except use of the required notification, 
shall be deemed superseded by a 
regulation promulgated by an Assistant 
Secretary with respect to any program 
under his or her jurisdiction which 
states expressly that it is promulgated 
pursuant to the authorization granted in 
this section and supersedes, with 
respect to programs within its defined 
scope, the notification requirements 
prescribed by this section. See, e.g., 24 
CFR 570.608(b) (Community 
Development Block Grants). 

3. Section 35.24 would be amended by 
revising paragraphs (b)(2)(ii) and (b)(4) 
to read as follows: 


§35.24 Requirements. 


* * * * * 


(b) ** 

(2) eS 6.2 

(ii) Covering may be accomplished by 
such means as adding a layer of 
wallboard to the wall surface. 
Depending on the wall condition, wall 
coverings which are permanently 
attached may be used. Covering or 
replacing trim surfaces is also permitted. 
Paint removal may be accomplished by 
such methods as scraping, heat 
treatment (infra-red or coil-type heat 
guns) or chemicals. In the case of 
defective paint spots, scraping and 
repainting the defective area is 
considered adequate treatment. 
Machine sanding and use of propane or 
gasoline torches (open-flame methods) 
are not permitted. Washing and 
repainting without thorough removal or 
covering does not constitute adequate 
treatment. 


* * * * 7 


(4) Any requirements of this section 
shall be deemed superseded by a 
regulation promulgated by an Assistant 
Secretary with respect to any program 
under his or her jurisdiction which 
states expressly that it is promulgated 
under the authorization granted in this 
section and supersedes, with respect to 
programs within its defined scope, the 
requirements prescribed by this section. 
See, e.g., 24 CFR Part 200, Subpart O 
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(Mortgage Insurance and Property 
Disposition); § 570.608 (Community 
Development Block Grant); § 882.109(i) 
(Section 8 Existing Housing); Part 965, 
Subpart H (Public and Indian Housing). 

4. Section 35.56{a)(2) would be revised 
to read as follows: 


§ 35.56 Requirements. 

(a) te * 

(2) Treatment necessary to eliminate 
hazards of lead-based paint shall 
consist of covering or removal of 
defective paint surfaces. Covering may 
be accomplished by such means as 
adding a layer of wallboard to the wall 
surface. Depending on the wall 
condition, wall coverings which are 
permanently attached may be used. 
Covering or replacing trim surfaces is 
also permitted. Paint removal may be 
accomplished by such methods as 
scraping, heat treatment (infra-red or 
coil-type heat guns) or chemicals. In the 
case of defective paint spots, scraping 
and repainting the defective area is 
considered adequate treatment. 
Machine sanding and use of propane or 
gasoline torches (open-flame methods) 
are not permitted. Washing and 
repainting without thorough removal or 
covering does not constitute adequate 
treatment. 


* * * 7 *« 


PART 941—PUBLIC HOUSING 
DEVELOPMENT 


5. The authority citation for Part 941 
would continue to read as follows: 


Authority: Secs. 4, 5, and 9 of the U.S. 
Housing Act of 1937 (42 U.S.C. 1437b, 1437c, 
and 1437g); sec. 7(d), Dept. of Housing and 
Urban Development (42 U.S.C. 3535(d)). 


6. Section 941.208 would be revised by 
adding a new paragraph (h) to read as 
follows: 


§ 941.208 Other Federal requirements. 
(h) Lead-based paint. All existing 
properties constructed prior to 1978 (or 
substantially rehabilitated prior to 1978) 
and proposed to be acquired for family 
projects (whether or not they will need 
rehabilitation) under this part shall be 
tested for lead-based paint on 
applicable surfaces (including defective 
paint surfaces) as described in 24 CFR 
968.9(e)(2) of this chapter. If lead-based 
paint is found, the cost of testing and 
abatement shall be considered when: {1) 
Making the cost comparison to justify 
new construction as well as (2) meeting 
maximum total development cost 
limitations. If units containing lead- 
based paint are acquired, compliance 
with 24 CFR Part 35 and 24 CFR Part 965 
Subpart H is required, and abatement as 


described in 24 CFR 965.705 shall be 
completed prior to occupancy. 


PART 965—PHA-OWNED OR LEASED 
PROJECTS—MAINTENANCE AND 
OPERATION 


7. The authority citation for Part 965 
would continue to read as follows: 


Authority: Secs. 2, 3, 6, and 9, United States 
Housing Act of 1937, (42 U.S.C. 1437, 1437a, 
1437d, and 1437g); sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)). Subpart H is also issued 
under Lead-Based Paint Poisoning Prevention 
Act (42 U.S.C. 4821-4846)). 


8. Section 965.702 would be amended 
by removing the definition of chewable 
surface and revising the definitions of 
applicable surface and family project to 
read as follows: 


§ 965.702 Definitions. 


Applicable surface. All intact and 
nonintact exterior and interior painted 
surfaces of a residential structure, 
except mechanical equipment rooms 
(e.g., boiler rooms) and other rooms not 
normally accessible to the tenants. 


* * * * * 


Family project. Any project assisted 
under section 9 of the U.S. Housing Act 
of 1937 which is not an elderly project. 
For this purpose, an elderly project is 
one which was designated for 
occupancy by the elderly at its inception 
(and has retained that character) or, 
although not so designated, for which 
the PHA gives preference in tenant 
selection (with HUD approval) for all 
units in the project to elderly families. A 
building within a mixed-use project 
which meets these qualifications shall, 
for purposes of this subpart, be excluded 
from any family project. This definition 
need not apply to 0-bedroom units. 


* * * * 


9. Section 965.704 would be revised to 
read as follows: 


§ 965.704 Maintenance obligation. 


In family projects constructed prior to 
1978 or substantially rehabilitated prior 
to 1978, the PHA shall visually inspect 
units for defective paint surfaces as part 
of routine periodic unit inspections. If 
defective paint surfaces are found, 
covering or removal of the defective 
paint spots as described in 
§ 35.24(b)(2)(ii) of this title shall be 
required. Treatment shall be completed 
within a reasonable period of time. 


§§ 965.706 and 965.707 [Redesignated as 
§§ 965.710 and 965.711] 


10. Sections 965.706 and 965.707 are 
redesignated as 965.710 and 965.711; 
sections 965.705, 965.708, and 965.709 are 
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revised; and new sections 965.706 and 
965.707 are added to read as follows: 


§ 965.705 Unit turnover procedures. 


In family projects constructed prior to 
1978 or substantially rehabilitated prior 
to 1978, the PHA shall test units for lead- 
based paint on applicable surfaces 
(including defective paint surfaces) at 
unit turnover. If the family project has 
been randomly tested in accordance 
with § 968.9{e)(2) of this chapter and no 
lead-based paint was found, no further 
testing is required. If testing finds lead- 
based paint and the incoming tenant 
family has a child under seven years of 
age, the tenant family shall be offered a 
post 1978 unit, or a unit which either has 
been abated to the requirements of this 
section or found to contain no lead- 
based paint. If no such unit is available, 
the tenant family may be offered a unit 
which has not been tested but which 
shall be tested within a reasonable 
period of time. If the tenant family 
wishes to accept the original unit which 
tested positive for lead-based paint, the 
unit shall be abated within a reasonable 
period of time. A qualified inspector 
shall certify in writing the precise 
results of the test. Testing services 
available from state, local or tribal 
health or housing agencies or an 
organization recognized by HUD shall 
be utilized to the extent available. 
Testing shall be performed by using an 
X-ray fluorescence analyzer (XRF). 
Laboratory chemical analysis may be 
used in limited circumstances if 
approved by HUD in cases where it is 
not practical to obtain XRF readings. If 
the test results equal or exceed a level 
of 1mg/cm2, the results shall be 
provided to the incoming tenant family 
and any potential purchaser. All units 
shall be tested in any building in which 
a unit is determined, at unit turnover, to 
have lead-based paint test results equal 
or exceeding a level of 1 mg/cm? If lead- 
based paint is found on applicable 
surfaces, such surfaces shall be treated 
in accordance with § 35.24(b)(2){ii) of 
this title. Wherever possible, coverings, 
encapsulation and replacement of 
painted surfaces is strongly urged to 
avoid lead-dust hazards to both 
residents and workers. If defective but 
not leaded paint surfaces are found, 
covering or removal of the defective 
paint spots as described in 
§ 35.24(b)(2)[ii) of this title shall be 
required. Treatment shall be completed 
before occupancy. Final inspection and 
certification after treatment shall be 
made by a qualified inspector. Testing 
and treatment of lead-based paint will 
be considered an eligible modernization 
cost under Part 968 only upon PHA 
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certification that such services are 
otherwise unavailable. 


§ 965.706 Procedures involving EBLs. 


(a) Procedures where a current 
resident child has an EBL. When a child 
residing in a PHA-owned low income 
family project has been identified as 
having an EBL, the PHA shall: (1) Test 
all surfaces in the unit and applicable 
surfaces of the PHA-owned or operated 
child care facility if used by the EBL 
child for lead-based paint (Testing of 
exteriors and interior common areas 
(including non-dwelling PHA facilities 
which are commonly used by the EBL 
child under seven years of age) will be 
done as considered necessary and 
appropriate by the PHA and HUD) and 
abate the surfaces found to contain 
lead-based paint; or (2) assign the family 
to a post-1978 or previously tested unit 
which was found to be free of lead- 
based paint hazards or in which such 
hazards have been abated as described 
in this section. 

(b) Procedures where a non-resident 
child using a PHA-owned or operated 
child care facility has an EBL. When a 
non-resident child using a PHA-owned 
or operated child care facility has been 
identified as having an EBL, the PHA 
shall test all applicable surfaces of the 
PHA-owned or operated child care 
facilities and abate the surfaces found to 
contain lead-based paint. 

(c) Testing requirements. Testing for 
lead-based paint on all surfaces in the 
unit housing the EBL child and the PHA 
owned or operated child care facilities 
used by the EBL child shall be 
completed within five days after 
notification to the PHA of the 
identification of the child. A qualified 
inspector shall certify in writing the 
precise results of the test. Testing 
services available from state, local or 
tribal health or housing agencies or an 
organization recognized by HUD shall 
be utilized to the extent available. If the 
results equal or exceed a level of 1 mg/ 
cm?, the results shall be provided to the 
tenant or the family of the EBL child 
using PHA owned or operated child care 
facilities. Testing will be considered an 
eligible modernization cost under Part 
968 only upon PHA certification that 
testing services are otherwise 
unavailable. Testing shall be performed 
by using an X-ray fluorescence analyzer 
(XRF). Laboratory chemical analysis 
may be used in limited circumstances if 
approved by HUD in cases where it is 
not practical to obtain XRF readings. 
XRF readings of 1 mg/cm? or higher are 
considered positive for presence of lead- 
based paint. 

(d) Hazard abatement requirements— 
(1) Abatement actions. Hazard 


abatement actions shall be carried out 
in accordance with the following 
requirements and order of priority: 

(i) Unit housing a child with an EBL. 
Any surface in the unit found to contain 
lead-based paint shall be treated. Where 
full treatment of a unit housing an EBL 
child cannot be completed within five 
days after positive testing, emergency 
intervention actions (including removing 
defective lead-based paint and 
scrubbing surfaces after such removal 
with strong detergents) shall be taken 
within such time. Full treatment of a unit 
housing an EBL child shall be completed 
within 14 days after positive testing, 
unless funding sources are not 
immediately available. In such event, 
the PHA may use its operating reserves 
and, when necessary, may request 
reimbursement from the current fiscal 
year CIAP funds, or request the 
reprogramming of previously approved 
CIAP funds. 

(ii) PHA owned or operated child care 
facilities used by a child with an EBL. 
Any applicable surface found to contain 
lead-based paint shall be treated. 

(iii) Interior common areas (including 
non-dwelling PHA facilities which are 
commonly used by EBL children under 
seven years of age) and exterior 
surfaces of projects in which children 
with EBLs reside. Abatement shall be 
provided to all surfaces containing lead- 
based paint. 

(2) Abatement methods. Surfaces 
found to contain lead-based paint shall 
be treated in accordance with 
§ 35.24(b)(2)(ii) of this title. The PHA 
shall select a safe and cost-effective 
treatment for the surface under the 
circumstances. Wherever possible, 
coverings, encapsulation and 
replacement of painted surfaces is 
strongly urged to avoid lead-dust 
hazards to both residents and workers. 
Final inspection and certification after 
treatment shall be made by a qualified 
inspector. 


§ 965.707 Tenant protection. 


The PHA shall take appropriate action 
in order to protect tenants including 
children with EBLs, other children, and 
pregnant women from hazards 
associated with abatement procedures. 
Where debris, fumes or dust is going to 
be created during the abatement 
process, such action shall include the 
relocation of tenants with children 
under seven years of age and pregnant 
women in order to mitigate possible 
health hazards arising from the 
abatement process. Tenant relocation 
may be accomplished with CIAP 
assistance. 
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§ 965.708 Disposal of lead-based paint 
debris. 


The PHA shall dispose of lead-based 
paint debris in accordance with 
applicable local, state or Federal 
requirements. (See, e.g., 40 CFR Parts 
260 through 271.) 


§ 965.709 Records. 


The PHA ghall-maintain records on 
which units, common areas, exteriors 
and PHA child care facilities have been 
tested, results of the testing, and the 
condition of painted surfaces by 
location in or on the unit, interior 
common area, exterior surface or PHA 
child care facility. The PHA shall report 
information regarding such testing, in 
accordance with such requirements as 
shall be prescribed by HUD. The PHA 
shall also maintain records of 
abatement provided under this subpart, 
and shall report information regarding 
such abatement, and its compliance 
with the requirements of 24 CFR Part 35, 
Subpart A and § 965.703 of this part, in 
accordance with such requirements as 
shall be prescribed by HUD. If records 
establish that a unit, PHA owned or 
operated child care facility, exterior or 
interior common area was tested or 
treated in accordance with the 
standards prescribed in this subpart 
before or after [effective date of this 
rule], such units, child care facilities, 
exteriors or interior common areas are 
not required to be re-tested or re- 
treated. 

(Information collection requirements 
contained in this section were approved by 
the Office of Management and Budget under 
control number 2577-0090.) 


PART 968—COMPREHENSIVE 
IMPROVEMENT ASSISTANCE 
PROGRAM 


11. The authority citation for Part 968 
would continue to read as follows: 

Authority: Secs. 6 and 14 of the United 
States Housing Act of 1937, (42 U.S.C. 1437d 
and 14371); sec. 7(d), Department of Housing 
and Urban Development Act (42 U.S.C. 
3535(d)). 


12. Section 968:4(h) and (i) would be 
revised to read as follows: 


§ 968.4 Eligible costs. 


* * * * * 


(h) Lead-based paint testing. Lead- 
based paint testing costs, as described 
in §§ 965.705, 965.706 of this chapter and 
968.9(e) of this part, are eligible 
modernization costs. 

(i) Lead-based paint hazard 
abatement. Lead-based paint hazard 
abatement costs, as described in 
§§ 965.705, 965.706 of this chapter and 
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968,9(e) of this Part are eligible 
modernization costs. 
13. Paragraph (h)(1) and (2) of § 968.5 


would be revised to read as follows: 


§ 968.5 Procedures for obtaining approval 
of a modernization program. 
* * * * * 

(h) HUD preliminary funding 
decisions. * * * 

(1) Group 1, projects having 
emergency conditions that pose an 
immediate threat (i.e., must be corrected 
within one year of funding approval) to 
tenant health and safety. Funding is 
limited to correction of emergency 
conditions and may not be used for 
substantial rehabilitation. Emergency 
conditions include all testing and 
abatement as required by § 965.706 of 
this chapter. 

(2) Group 2, projects: (i) Having 
conditions which threaten tenant health 
or safety or having a significant number 
(10 percent or more) of vacant or 
substandard units and (ii) located in 
PHAs having demonstrated a capability 
of carrying out the proposed 
modernization activities 
(comprehensive, special purpose and 
homeownership modernization) or (iii) 
other family projects not receiving 
comprehensive modernization funds as 
defined in § 968.3, and are required to 
conduct testing and abatement under 
§ 968.9(e)(1)(iii) of this part. Within this 
group, the Secretary's highest priority is 
for testing of lead-based paint in family 
projects (as defined in § 965.702 of this 
chapter) as described in § 968.9(e) of this 
part. The Secretary may also give 
priority to additional factors, such as the 
correction of physical disparities under 
the nondiscrimination preference, 
second or subsequent stage of 
comprehensive modernization, cost 
benefit, and the severity of lead-based 
paint hazard abatement needs. 

14. Paragraphs (e) (1), (2) and (3) and 
the OMB approval number of § 968.9 
would be revised to read as follows: 


§968.9 Other program requirements. 


(1) General. The PHA shall comply 
with the Lead-Based Paint Poisoning 
Prevention Act (42 U.S.C. 4821-4846) and 
HUD implementing regulations (24 CFR 
Part 35 and Part 965, Subpart H). 
Comprehensive plans for CIAP (as 
described in § 968.5 of this Part) shall be 
amended to include the schedule for 
lead-based paint testing and abatement. 
Testing shall be completed within five 
years from [the date of publication of 
the final rule]. Testing and abatement 


shall be completed with respect to 
family projects approved for 
comprehensive and homeownership 
modernization (paragraph (e)(i) of this 
section), applications for family projects 
for comprehensive and homeownership 
modernization (paragraph (e)(1){ii) of 
this section) and other family projects 
not undergoing comprehensive and 
homeownership modernization 
(paragraph (e)(1)(iii) of this section). 
Any previous testing or abatement work 
which does not meet the requirements of 
this rule must be tested and abated in 
accordance with these requirements. 

(i) Comprehensive and 
Homeownership Modernization in 
Progress. With respect to family projects 
approved for comprehensive and 
homeownership modernization (assisted 
under section 9 of the United States 
Housing Act of 1937) which may contain 
lead-based paint for which funds have 
been reserved by HUD before [effective 
date of this regulation], no construction 
contracts, excluding those contracts 
solely for emergency or energy 
conservation work items, shall be 
executed until random testing as 
described in this paragraph has taken 
place and any necessary abatement as 
described in this paragraph is included 
in the modernization budget. 

(ii) Applications for Comprehensive 
and Homeownership Modernization 
Projects. With respect to applications 
for family projects for comprehensive 
and homeownership modernization 
(assisfed under section 9 of the United 
States Housing Act of 1937) which may 
contain lead-based paint for which 
funds are reserved on or after [effective 
date of this regulation], no construction 
contracts, excluding those contracts 
solely for emergency or energy 
conservation work items, shall be 
executed until random testing as 
described in this paragraph has taken 
place and any necessary abatement as 
described in this paragraph is included 
in the modernization budget. 

(iii) Other Family Projects Not 
Undergoing Comprehensive and 
Homeownership Modernization. Any 
family projects (ussisted under section 9 
of the United States Housing Act of 
1937) not undergoing comprehensive and 
homeownership modernization (as 
covered in paragraphs (e)(1) (i) and (ii) 
in this section) including family projects 
which previously have been 
comprehensively or homeownership 
modernized under previous regulations 
shall be randomly tested as described in 
this paragraph and abated if lead-based 
paint is found as described in this 
paragraph. 

(2) Random testing. If the family 
project (including homeownership units) 


was constructed prior to 1978 or 
substantially rehabilitated prior to 1978, 
the PHA shall cause a random sample of 
all family project units to be tested for 
lead-based paint on applicable surfaces 
(including defective painted surfaces). 
Random testing shall be scheduled or 
prioritized by age of the family projects 
and whether the family projects are 
known to have lead-based paint from 
unit turnover testing or presence of 
previous EBLs. Ten units shall be tested 
in family projects that are comprised of 
contiguous units which were built at the 
same time and contain twenty or more 
units. Six units shall be tested in similar 
projects with fewer than twenty units. A 
sample of interior common areas and 
exterior surfaces which are part of the 
family project shall also be tested. For 
scattered site family projects involving 
multi-unit structures, ten units shall be 
tested in structures containing twenty or 
more units and six units shall be tested 
in projects with fewer than twenty units, 
together with a sample of interior 
common areas and exterior surfaces and 
defective paint surfaces which are part 
of the family project. For other scattered 
site family projects involving single unit 
structures which are not contiguous or 
were built at different times, the PHA 
shall cause each unit to be tested for 
lead-based paint on applicable surfaces. 
The interior common areas required to 
be sampled by this paragraph may 
include PHA-owned or operated child 
care facilities or non-dwelling PHA 
facilities commonly used by children 
under seven years of age. If none of the 
tested units, interior common areas or 
exterior surfaces contain lead-based 
paint, the family projects may be 
considered free of lead-based paint, and 
no further testing or abatement action 
will be required. If lead-based paint is 
found in any units in the sample, all 
units in the family project are required 
to be tested. If lead-based paint is found 
in any interior common areas, all 
interior common areas in the family 
project are required to be tested. If lead- 
based paint is found on any exterior 
surface, all exterior surfaces in the 
family project are required to be tested. 
In the family projects that are known to 
contain some lead-based paint, no 
random sampling is necessary, but all 
applicable surfaces shall be tested. 
Testing, tenant protection, lead-based 
paint debris disposal, recordkeeping and 
state and local law requirements as 
described in §§ 965.705, 965.707, 965.708, 
965.709 and 965.710 of this chapter shall 
be followed. Random testing as 
described in this paragraph (2) is an 
eligible planning cost as described in 

§ 968.4({d) of this part. Where abatement 
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will result from rehabilitation activities 
planned {i.e., where all.applicable 
surfaces will be replaced, covered,-or 
otherwise abated as described in this 


part), those surfaces need not be tested. 


(3) Abatement. If lead-based paint is 
found on applicable surfaces, such 
surfaces shall be treated in accordance 
with § 965.705 of this chapter. 


Abatement within.a comprehensive and 
homeownership modernization project 
should be prioritized in relation to the 
immediacy of the hazards found to 
children under seven years of age. 
(Information collection requirements 
contained in paragraph {e}(1) were approved 


by the Office ef Management and Budget 
under control number 2577-0090) 


Dated: March 25, 1988. 
Samuel R. Pierce, Jr., 


Secretary. 
{FR Doc..88-7371 Filed 44-68; 845 am] 
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DEPARTMENT OF EDUCATION 
[CDFA NO: 84.203] 


Notice Inviting Applications for New 
Awards for Fiscal Year 1988 Under the 
Star Schools Program 


Purpose of Program: Provides 
demonstration grants to eligible 
telecommunications partnerships to 
develop, construct and acquire 
telecommunications audio and visual 
facilities and equipment, to develop and 
acquire instructional programming, and 
to obtain technical assistance for the 
use of such facilities and instructional 
programming, in order to encourage 
improved instruction in mathematics, 
science, and foreign languages as well 
as other subjects such as vocational 
education. 

Deadline for Transmittal of 
Applications: June 15, 1988. 

Available Funds: $19,148,000. 

Estimated Range of Awards: Up to 
$10,000,000 per year. 

Project Period: Awards will be made 
for a period of up to two years. Funding 
of projects after the first year will be 
contingent upon availability of funds 
from future Star Schools appropriations, 
and the other factors set forth in 34 CFR 
75.253(a). 

Budget Period: 12 months. 

Important Notice to Applicants: This 
notice is a complete application package 
containing all the necessary information, 
application forms, and instructions 
needed to apply for a grant under this 
program. No other application package 
is necessary. 


Authority and Description of the 
Program 

The Star Schools Program for fiscal 
year 1988 is authorized under Pub. L. 
100-202 (Permanent Continuing 
Appropriations for Fiscal Year 1988). 
Section 137(a) of Pub. L. 100-202 states 
that the Star Schools Program is to be 
carried out in accordance with the 
provisions of Title IX of the Education 
for Economic Security Act, relating to 
Star Schools, as contained in Section 
6005, of S. 373, the Senate amendment to 
H.R. 5. (See Robert T. Stafford 
Elementary and Secondary Education 
Improvement Act, S. 373, 133 Cong. Rec. 
$17046-47, Dec. 2, 1987.) 


Eligible Parties 


Telecommunications partnerships 
must be organized on a statewide or 
multistate basis to be eligible. Two 
types of partnerships are eligible: 

‘fa) A public agency or corporation 
established for the purpose of 
developing and operating 
telecommunications networks to 


enhance educational opportunities 
provided by educational institutions, 
teacher training‘centers, and other 
entities. Any such agency or corporation 
must represent the interests of 
elementary and secondary schools 
eligible to participate in Chapter 1 of the 
Act; or 

(b) A-partnership that will provide a 
telecommunications network that 
includes three or more of the following, 
at least one of which shall be an agency 
described in (1) or (2): 

(1) A local educational agency that 
has a significant number of elementary 
and secondary schools that are eligible 
for assistance under Chapter 1.of the 
Act, or are operated by the Department 
of Interior for Indian children eligible 
under section 1005(d) of the Act; 

(2) A State educational agency, ora 
State higher education agency; 

(3) An institution of higher education; 

(4) A teacher training center which 
provides preservice and inservice 
training and which receives Federal 
financial assistance or has been 
approved by a State agency; 

(5) A public agency with experience or 
expertise in operating or planning a 
telecommunications network; 

(6) A private organization with such 
experience; 

(7) A public broadcasting entity with 
such experience. 

Priorities 

In accordance with 34 CFR 
75.105(c){2){ii), fhe Secretary shall select 
an application that meets one or more of 
the following priorities over an 
application of comparable merit that 
meets fewer of the priorities or none of 
the priorities. Priority will be given to 
applications that demonstrate that: 

{a) A concentration and quality of 
mathematics, science and foreign 
language resources will, by their 
distribution through the eligible 
telecommunications partnership, offer 
significant new educational 
opportunities to network participants, 
particularly to traditionally underserved 
populations and areas with scarce 
resources and limited access to courses 
in mathematics, science, and foreign 
languages. 

(b) The eligible telecommunications 
partnership has secured the direct 
cooperation and involvement of public 
and private educational institutions, 
State and local government, and 
industry in planning the network. 

(c) The eligible telecommunications 
network will serve the broadest range of 
institutions, including public and private 
elementary and secondary schools, 
particularly schools having significant 
numbers of children counted for the 
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purpose of Chapter 1 of the Act, 
programs providing instruction outside 
of the school setting, institutions of 
higher education, teacher training 
centers, research institutes, and private 
industry. 

(d) A significant number of 
educational institutions have agreed to 
participate or will participate in the use 
of the telecommunications system for 
which assistance is sought. 

(f) The eligible telecommunications 
partnership will have substantial 
academic and teaching capabilities 
including the capability of training, 
retraining, and inservice upgrading of 
teaching skills. 

(g) The eligible telecommunications 
partnership will serve a multistate area. 
(h) The eligible telecommunications 
partnership will, in providing services 

with assistance sought under the Act, 
meet the needs of groups of individuals 
traditionally excluded from careers in 
mathematics and science because of 
discrimination, inaccessibility, or 
economically disadvantaged 
backgrounds. 


Geographic Distribution 


The Secretary shall assure an 
equitable geographic distribution of 
grants. 


Matching Funds 


The Federal share for any grant shall 
be 75 percent. Applicants must provide 
at least 25 percent matching on a cash or 
in-kind basis. Determinations as to 
which costs or contributions may be 
counted toward the matching 
requirement will be made in accordance 
with 34 CFR Part 74, Subpart G (Cost- 
Sharing or Matching). All resources 
must be used to supplement and not 
supplant resources otherwise available 
for purposes of the Act. The Secretary 
will consider requests to reduce or 
‘waive matching requirements upon a 
showing of financial hardship. 


Budget Requirement 


The Secretary is required by the Act 
to award not less than 25 percent of the 
funds appropriated for instructional 
programming, and not less than 50 
percent for facilities, equipment, teacher 
training or retraining, technical 
assistance, or programming for local 
educational agencies which are eligible 
to receive assistance under Chapter 1 of 
the Act. Therefore each applicant is 
requested to provide a separate detailed 
budget for activities associated with 
each of these two areas. See Special 
Budget Requirement. (Appendix F) 
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Definitions 

The following definitions apply to the 
terms used in this notice: 

“Act” means the Robert T. Stafford 
Elementary and Secondary Education 
Improvement Act, as introduced in S. 
373, the Senate Amendment to H.R. 5. 

“Educational institution” means an 
institution of higher education, a local 
educational agency, or a State 
educational agency. 

“Institutional” of higher education” 
has the same meaning given that term 
under section 1201(a) of the Higher 
Education Act of 1965, as amended. 

“Instructional programming” means 
courses of instruction for students and 
training courses for teachers, and 
materials for use in such instruction and 
training which have been prepared in 
audio and visual form on tape, disc, film 
or live, and presented by means of 
telecommunications devices. 

“Local educational agency” means a 
public board of education or other 
public authority legally constituted 
within a State for either administrative 
control or direction of, or to perform a 
service function for, public elementary 
or secondary schools in a city, county, 
township, school district, or other 
political subdivision of a State, or such 
combination of school districts or 
counties as are recognized in a State as 
an administrative agency for its public 
elementary or secondary schools. “Local 
educational agency” includes any other 
public institution or agency having 
administrative control and direction of a 
public elementary or secondary school. 

“Public broadcasting entity” has the 
same meaning given that term in section 
397 of the Communications Act of 1934. 

“Secretary” means the Secretary of 
Education. 

“State” means each of the several 
States, the District-of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the 
Trust Territory of the Pacific Islands, 
and the Commonwealth of the Northern 
Mariana Islands. 

“State educational agency” means the 
officer or agency primarily responsible 
for the State supervision of public 
elementary and secondary schools. 


Selection Criteria 


(a)(1) The Secretary evaluates the 
applications for new grants under the 
Star Schools Program on the basis of the 
selection criteria in paragraph (b). 

(2) The Secretary awards up to 106 
points, including an additional 15 points 
distributed in accordance with 34 CFR 
75.210(c). 

(3) The maximum possible score for 
each criterion is indicated in 


parentheses after the heading of the 
criterion. 

(b)(1) Meeting the purpose of the 
authorizing statute. (30 points) The 
Secretary reviews each application to 
determine how well the project will 
meet the purpose of the statute that 
authorizes the program, as stated in the 
“Purpose of Program” section of this 
notice, including consideration of— 

(i) The objectives of the project; and 

(ii) How the objectives of the project 
further the purposes of the authorizing 
statute. 

(2) Extent of need for the project. (20 
points) The Secretary reviews each 
application to determine the extent to 
which the project meets specific needs 
recognized in the statute that authorized 
the program, as stated in the “Purpose of 
Program” section of this notice, 
including consideration of— 

(i) The needs addressed by the 
project; 

(ii) How the applicant identified those 
needs; 

(iii) How these needs will be met by 
the project; and 

(iv) The Benefits to be gained by 
meeting those needs. 

(3) Plan of operation. (20 points) The 
Secretary reviews each application to 
determine the quality of the plan of 
operation for the project, including— 

(i) The quality of the design of the 
project; 

(ii) The extent to which the plan of 
management is effective and ensures 
proper and efficient administration of 
the project; 

(iii) How well the objectives of the 
project relate to the purpose of the 
program, as stated in the “Purpose of 
Program” section of this notice; 

(iv) The quality of the applicant's 
plans to use its resources and personnel 
to achieve each objective; and 

(v) How the applicant will assure that 
project participants who are otherwise 
eligible to participate are selected 
without regard to race, color, national 
origin, gender, age, or handicapping 
condition. 

(4) Quality of key personnel. (10 
points) 

(i) The Secretary reviews each 
application to determine the quality of 
key personnel the applicant plans to use 
on the project, including— 

(A) The qualifications of the project 
director (if one is to be used); 

(B) The qualifications of each of the 
other key personnel to be used in the 
project; 

(C) The time that each person referred 
to in paragraphs (b)(4)(i) (A) and (B) of 
this section will commit to the project; 
and 
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(D) How the applicant, as part of its 
nondiscriminatory employment 
practices, will ensure that its personnel 
are selected for employment without 
regard to race, color, national origin, 
gender, age, or handicapping condition. 

(ii) To determine personnel 
qualifications under paragraphs (b)(4)(i) 
(A) and (B) of this section, the Secretary 
considers— 

(A) Experience and training in fields 
related to the objectives of the project 
and 

(B) Any other qualifications that 
pertain to the quality of the project. 

(5) Budget and cost-effectiveness. (5 
points) The Secretary reviews each 
application to determine the extent to 
which— 

(i) The budget for the project is 
adequate to support the project; and 

(ii) Costs are reasonable in relation to 
the objectives of the project. 

(6) Evaluation pian. (5 points) The 
Secretary reviews each application to 
determine the quality of the evaluation 
plan for the project, including the extent 
to which the applicant's methods of 
evaluation— 

(i) Are appropriate to the project; 

(ii) To the extent possible, are 
objective and produce data that are 
quantifiable. 


(Cross-reference: See 34 CFR 75.590 
Evaluation by the Grantee.) 


(7) Adequacy of resources. (10 points) 
The Secretary reviews each application 
to determine the adequacy of the 
resources that the applicant plans to 
devote to the project, including facilities, 
equipment and supplies. 


Applicable Regulations 


The Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR Part 74 (Administration of 
Grants), Part 75 (Direct Grant Programs), 
Part 77 (Definitions that Apply to 
Department Regulations), and Part 78 
(Education Appeal Board). 


Application Instructions and Forms 


The application should be divided into 
three parts. The parts are as follows: 

Part I: Federal Assistance Face Sheet. 
(Form SF-424 and instructions.) 

Part IJ: Budget Information (form and 
instructions.) 

Part III: Application narrative. 


These forms and instructions are 
found in appendices to this notice. No 
grant may be awarded unless a 
completed application has been 
received (34 CFR 75.104). 
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Instructions for Transmittal of 
Applications 


Applicants are advised to reproduce 
and complete the application forms in 
this notice. Applicants are required to 
submit an original and two copies of 
each application. 

Application Delivered by Mail: An 
application sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center 
(CFDA #84.203), 400 Maryland Avenue, 
SW., Washington DC 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 

(3) A dated shipping label, invoice or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary of 
Education. If an application is sent 
through the U.S. Postal Service, the 
Secretary does not accept either of the 
following as proof of mailing: (1) A 
private meter postmark, or (2) a mail 
receipt that is not dated by the U.S. 
Postal Service. 

An applicant should note that the U.S. 
Postal Service does not ordinarily 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application will not be considered. 

Application Delivered by Hand: An 
application that is hand-delivered must 
be taken to the U.S. Department of 
Education, Application Control Center, 
Room 3633, Regional Office Building #3, 
7th & D Streets, SW., Washington DC. 

The Application Control Center will 
accept hand-delivered applications 
between the hours of 8:00 a.m. and 4:30 
p.m. (Washington DC time) daily, except 
Saturdays, Sundays and Federal 
holidays. 


An application that is hand-delivered will 
not be accepted after 4:30 p.m. on the closing 
date. 


Note.—The applicant must indicate on the 


envelope the CFDA number of the 
competition under which the application is 
being submitted. (The CFDA number for this 
competition is 84.203.) 


Information Conference 


An information conference for 
prospective applicants and interested 
parties will be held on Monday, April 
18, 1988 in Room 326 of 555 New Jersey 
Avenue, NW., Washington, DC from 1:00 
p.m. until 4:00 p.m. Prospective 
applicants who are unable to attend are 
invited to contact Gordon McAndrew 
(see address below) for a written 
summary of questions asked at the 
conference and the answers provided. 

For Further Information Contact: 
Gordon McAndrew, U.S. Department of 
Education, Office of Educational 
Research and Improvement, 555 New 
Jersey Avenue, NW., Washington DC 
20208; Phone: (202-357-6126). 


Assessment of Educational Impact 


The Secretary requests comments on 
whether the information collection 
requirements in this notice would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States. 

Authority: Pub. L. 100-202, Section 137(a). 

Dated: March 16, 1988. 

Chester E. Finn, Jr., 

Assistant Secretary for Educational Research 
and Improvement. 

FORM APPROVED 

OMB No. 1850-0623 

EXPIRATION DATE 3/19/91 


Appendices—Instructions and Forms 
Appendix A 


Instructions for Part I Federal 
Assistance Face Sheet (SF 424) 


This is a standard form used by 
applicants as a required face sheet for 
preapplications and applications 
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submitted in accordance with OMB 
Circular A-102. 

The applicant completes only items 1- 
23. Items 24-33 are completed by 
Federal agencies. 

Where possible, information has been 
preprinted for your convenience. Items 
which are not applicable have been 
marked “N/A”. 

Below is a list of instructions to assist 
you in completing the applicable items 
in the form. 


Item 


2a. Applicant's control number, if 
desired. 

2b. Date forms prepared (at 
applicant's option). 

4a-h. Legal name of applicant, name 
of primary organizational unit which 
will undertake the assistance activity, 
complete address of applicant, and 
name and telephone number of the 
person who can provide further 
information about this request. 

5. If the applicant's organization has 
been assigned an ED-CRS entity 
number consisting of the IRS employer 
identification number prefixed by “1” 
and suffixed by a two-digit number, 
enter the full entity number in block 5. 

7. Provide the title and a summary 
description of the project. 

8. “City” includes town, township or 
other municipality. 

9. List only largest unit, or units 
affected, such as State, country or city. 

12a. Amount requested or to be 
contributed during the first funding/ 
budget period by the Federal 
government. 

12f. Enter the same amount shown in 
12a. 

13. Self-explanatory. 

14. Self-explanatory. 

23. Name and title of authorized 
representatives of legal applicant and 
signature. 


BILLING CODE 4000-01-M 
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Appendix B GENERAL INSTRUCTIONS FOR THE SF-424 


This is a standard form used by applicants as a required facesheet for preapplications and applications submitted in accordance 
with OMB Circular A-102. It-will be used by Federal agencies to obtain applicant certification that states which have established a 
review and comment procedure in response to Executive Order 12372 and have selected the program to be included in their 
process have been given an opportunity to review the applicant’s submission. 


APPLICANT PROCEDURES FOR SECTION | 


Applicant will complete ail items in Section | with the exception of Box 3, ‘State Application Identifier.” If an item is not applicable, write “‘NA."' If additional space 
is needed, insert an asterisk ‘'*,"’ and use Section IV. An explanation follows for each item: 


/tem ltem 
pie Mark appropriate box. Preapplication and application are described in (a revision or augmentation under item 14), indicate only the amount of 
; OMB Circular A-102 and Federai agency program instructions. Use of the change. For decreases, enclose the amount in parentheses. If both 
this form as a Notice of intent is at State option. Federal agencies do basic and supplemental amounts are included, breakout in Section IV. 
not require Notices of Intent. For muttiple program funding, use totals and show program breakouts 
. , in Section IV. 12a—amount requested from Federal Government. 
Applicant’s own control number, if desired. 12b—amount applicant will contribute. 12c—amount from State, if 
Date Section | is prepared (at applicant’s option). applicant is not a State. 12d—amount from ‘ocai government, if 
Number assigned by State applicant is not a local government. 12e—amount from any other 
Ds ne 7 sources, explain in Section IV. 
er ae : 3 . The district(s) where most of action work will be accomplished. if city- 
. Legal name of applicant, name of primary organizational unit which will wide or State-wide, covering several districts, write “city-wide” or 
undertake the assistance activity, complete address of applicant, and “State-wide.” 
name and telephone number of the person who can provide further A. New. A submittal for project not previously fu 


information about this request. 
B. Renewal. An extension for an additional funding/budget period for a 
Employer Identification Number (EIN) of applicant as assigned by the project having no. pro} ion date, but for which Federal 
. d d E support must be renewed each year. 
ae ae which assistance is rnd more than ms - Revision. A modification to project nature or scope which may result 
program (6.g., joint funding); check “multiple” and explain in Section in funding change (increase or decrease). 
IV. Hf unknown, cite Public Law or U.S. Code. . Continuation. An extension for an additional funding/budget period 


Program title from CFDA. Abbreviate if necessary. for a project with a projected completion date. 
Use Section IV to provide a summary description of the project. if . Augmentation. A requirement for additional funds for a project 
appropriate, i.e., if project affects particular sites as, in ouniole, previously awarded funds in the same funding/budget period. 
construction or real property projects, attach a map showing the Project nature and scope unchanged. 

ie CN . Approximate date project expected to begin (usually associated with 


“City” includes town, township or other municipality. estimated date of availability of funding). 
List only largest unit or units affected, such as State, county, or city. . Estimated number of months to complete project after Federal funds 


Estimated number of persons directly benefiting from project. are available. 
Check the type(s) of assistance requested. Complete only for revisions (item 14c), or augmentations (item 14e). 


A. Basic Grant—an original request for Federal funds. . Date preapplication/application must be submitted to Federal agency 


B. Supplemental Grant—a request to increase a basic grant in certain © order to be eigitte tor funding Consideration. 
cases where the eligible applicant cannot supply the required , Name and address of the Federal agency to which this request is 
matching share of the basic Federal program (e.g., grants awarded addressed. Indicate as clearly as possible the name of the office to 
by the Appalachian Regional Commission to provide the applicant which the application will be delivered. 


Serre . Existing Federal grant identification number if this is not a new request 
E. Other. Explain in Section IV. and directly relates to a previous Federal action. Otherwise, write 
Amount requested or to be contributed during the first funding/budget “NA.” 
period by each contributor. Value of in-kind contributions should be A Check appropriate box as to whether Section IV of form contains 
included. If the action is a change in dollar amount of an existing grant remarks and/or additional remarks are attacnec. 


APPLICANT PROCEDURES FOR SECTION I! 


Applicants will aways complete either item 22a or 22b and items 23a and 23b. 


22a. Complete if application is subject to Executive Order 12372 (State 22b. Check if application is not subject to E.0. 12372. 
review and comment). 23a. Name and title of authorized representative of legal applicant. 


FEDERAL AGENCY PROCEDURES FOR SECTION Ill 


Applicant completes only Sections | and . Section Il! is completed by Federal agencies. 


26. —_-Use to identify award actions. will Contribute. 28c—amount from State, if applicant is not a State. 
Section ify where appropr 28d—amount from local government, if applicant is not a local govern- 
” - a - - ment. 28e—amount from any other sources, explain in Section IV. 
28. Amount to be contributed during the first funding/budget period by .. Date action was taken on this request. 
each contributor. Value of in-kind contributions will be included. If the Date funds will t euttebie 
action is a change in dollar amount of an existing grant (a revision or : . . , 
augmentation under item 14), indicate only the amount of change. For - Name and telephone number of agency person who can provide more 
decreases, enclose the amount in parentheses. If both basic and information regarding this assistance. 
supplemental amounts are included, breakout in Section IV. For multiple . Date after which funds will no longer be available for obligation. 
program use totals and show program breakouts in Section IV. . Check appropriate box as to whether Section IV of form contains 
28a—amount awarded by Federal Government. 28b—amount applicant Federal remarks and/or attachment of additional remarks. 


% GPO : 1984 O = 461-275 (277) 
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Appendix C 


FEDERAL ASSISTANCE = cars [*"™""" 


CATION 
(1) NOTICE OF INTENT (OPTIONAL) 
(0 PREAPPLICATION 


4. LEGAL APPLICANT/RECIPIENT 
a. Appiicant Name 
b. Organization Unit 


& Telephone No.) 


Project.) 


9. AREA OF PROJECT IMPACT (Names of cities, counties, states, etc.) 


SECTION I—APPLICANT/RECIPIENT DATA 


17. TYPE OF CHANGE (For eon 
@—Decrease Ootars 
C—increase Ouraton 


E—Cancetiaton 
Enter appro- 
pratoionorss [ | | ] 


20. EXISTING FEDERAL GRANT 


IDENTIFICATION NUMBER 
@. ORGANIZATIONAL UNIT (IF APPROPRIATE) b. ADMINISTRATIVE CONTACT (iF KNOWN) 
Application Control Center 


c. ADDRESS 21 REMARKS ADDED 


400 Maryland Avenue, S.W. 


D.C. 20202 a ee 
10 APPLICATION WAS MADE AVAILABLE TO THE STATE 


will comply with the attached assurances] b. NO, PROGRAM IS NOT COVERED BY £.0. 12372 [] 
OR PROGRAM HAS NOT BEEN SELECTED BY STATE FOR Review CI 


b. SIGNATURE 


25. FEDERAL APPLICATION IDENTIFICATION NUMBER | 26. FEDERAL GRANT IDENTIFICATION 
Year month day = STARTING Year month date 
AWARDED 29. ACTION DATE 19 19 
= 


ena — @ FEDERAL | $ ___.00]31. CONTACT FOR ADDITIONAL INFORMA. Year month date 
| pe Bhs ex 


AMENDMENT b. APPLICANT 19 
. RETURNED FOR aa 
E0.12372Suamission | STATE, | OD 33. REMARKS ADDED 


BY APPLICANT TO [a woca | ~~ 


SECTION lI—CERTIFICATION 


SECTION Iti—FEDERAL 
AGENCY ACTION 


STATE 
DEFERRED 


Cf. WITHDRAWN - {] ae C] a 


NSN 7540-01-008-8162 STANDARD FORM 424 PAGE 1 (Rev. 4-84) 
PREVIOUS EDITION Prescribed by OMB Circular A-102 

IS NOT USABLE 

BILLING CODE 4000-01-C 
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Appendix D 
Assurances: 


The applicant hereby assures and 
certifies that it will comply with the 
following special provisions of the Act: 

(1) The finanical interest of the United 
States in the telecommunications 
facilities and equipment will be 
protected for the useful life of such 
telecommunications facilities and 
equipment. 

(2) A significant portion of the 
facilities, equipment, technical 
assistance, and programming for which 
assistance is sought will be made 
available to elementary and secondary 
schools of local educational agencies 
which have a high percentage of 
children counted for purposes of 
Chapter 1 of the Act. 

(3) All grant funds awarded will be 
used to supplement and not supplant 
funds otherwise available for the 
purposes of this program. 

(4) On a schedule to be prescribed by 
the Secretary, a report shall be made, 
listing and discribing all available 
courses of instruction and materials to 
be offered by educational institutions 
and teacher training centers which will 
be transmitted over satellite, specifying 
the satellite on which each transmission 
will occur, and the time of the 
transmission. 


Date 
Authorized Representative 
Title 


Appendix E 
Instructions for Part II—Budget Data 


Section A—Detailed Budget 


1. Salaries and Wages: Show salary 
and wages to be paid to personnel 
employed in the project. Fees and 
expenses for consultants must be 
included in line 6. 

2. Fringe benefits: Include 
contributions for Social Security, 
employee insurance, pension plans, etc. 
Leave blank if fringe benefits applicable 
to direct salaries and wages are treated 
as part of the indirect cost. 

3. Travel: Indicate the amount 
requested for travel for employees. 


4. Equipment: Indicate the costs of 
nonexpendable personal property which 
has a useful life of more than two years 
and an acquisition cost of $500 or more 
per unit. 

5. Supplies: Include the cost of 
consumable supplies and materials to be 
used in the project. These should be 
items which cost less than $500 per unit 
with a useful life of less than two years. 

6. Contractural Services: Show the 
amount to be used for (1) procurement 
contracts (except those which belong on 
other lines such as supplies and 
equipment listed above); and (2) sub- 
grants. 

7. Other: Indicate all direct costs not 
clearly covered by lines 1-6 above. 

8. Total Direct Costs: Show totals for 
line 1-7. 

9. Total Indirect Costs: Indicate the 
amount of indirect costs to be charged to 
the program or project. Explain under 
budget narrative the indirect cost rate 
and base. 

10. Total Project Costs: Total lines 8 
and 9. 


Section B—Cost-Sharing 


1. Project Income: Enter the dollar 
amount of estimated project income that 
will be generated by Federal funds if 
authorized by the Department of 
Education. 

2. Non-Federal Funds: Enter the dollar 
amount of funds to be provided from 
other sources, e.g. State, local 
governments, private organizations, etc. 

3. In-Kind Contributions: Enter the 
dollar value of donated services and 
goods to be used to support the program 
or project. 


Section C—Estimate of Funding Needs 


1. Enter the amount of Federal funds 
needs for the first year of the program or 
project. 

2. Enter the amount of Federal funds 
needed to complete a multi-year 
program or project in its second year. 


Section D—Estimated Unobligated 
Funds 


1. Unobligated Federal Funds: Indicate 
the amount of funds remaining from the 
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preceding fiscal year if the applicant is 
applying for continuation. Otherwise 
mark the space NA. 

2. Unobligated non-Federal Funds: 
Indicate the amount of funds remaining 
from the preceding fiscal year that are 
from non-Federal sources. Otherwise 
mark the space NA. 

3. Total: Show total for lines 1 and 2. 


Section E—Budget Narrative 


Attach a budget narrative that 
explains— 

(a) the amounts for individual direct- 
cost categories that may appear to be 
out of the ordinary; 

(b) the indirect cost rate and base; and 

(c) the costs or contributions that are 
proposed for meeting matching 
requirements. 


Appendix F 
Special Budget Requirement 


Provide a separate detailed budget for 
activities associated with each of the 
two areas described below, where 
applicable. Each such budget should 
employ the format set forth in Part Il, as 
described above, that is required for the 
total budget: 

(a) Instructional programming. 


(Note: while individual applicants are 
not required to propose activities in this 
area, the Act requires that not less than 
25% of the total funds appropriated be 
awarded by the Secretary to support 
such activities.) 


(b) Facilities, equipment, teacher 
training or retraining, technical 
assistance or programming for local 
education agencies which are eligible to 
receive assistance under Chapter 1 of 
the Act. 


(Note: while individual applicants are 
not required to propose activities in this 
area, the Act requires that not less than 
50% of the funds appropriated are to be 
awarded by the Secretary to support 
such activities.) 


BILLING CODE 4000-01-M 
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Appendix G 


PART If 
BUDGET INFORMATION 


Section A - Budget Categories for Program Year (FY) 
1988-89 
Salary and Wages 
Fringe Benefits 
Travel 
Equipment 
Supplies 
Contractual Services 
Other itemize) 
Total Direct Costs (line 1 to 7 
Total Indirect Costs 
Total Project Costs (lines 8 + 9 


Section B - Cost Sharing 


Program Income 
Non-Federal Funds (State, local, etc.) 


In-Kind Contributions 


Section C - Estimate of Funding Needs 


First Fiscal Year 


Second Fiscal Year 


BILLING CODE 4000-01-C 
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Appendix H 


Instructions For Part IlI—Application 
Narrative t 


Before preparing the application 
narrative an applicant should read 
carefully the description of the program 
including program priorities and the 
selection criteria the Secretary uses to 
evaluate applications. This information 
is included in this application notice. 
The narrative should encompass each 
function or activity for which funds are 
being requested and should: 

1. Begin with an abstract that is a 
summary of the proposed project. 

2. Describe the proposed project in 
light of each of the selection criteria in 
the order in which these criteria are 
listed in this notice. 

3. Describe how the proposed project 
will meet any or all of the several 
priorities listed in this notice. 

4. Describe the telecommunications 
facilities and equipment and technical 
assistance for which assistance is 
sought which may include: (a) The 
design, development, construction, and 
acquisition of State or multistate 
educational telecommunications 
networks and technology resource 
centers; (b) microwave, fiber optics, 
cable, and satellite transmission 
equipment; (c) reception facilities; (d) 
satellite time; (e) production facilities; (f) 
other telecommunications equipment 
capable of serving a wide geographic 
area; (g) the provision of training 
services to elementary and secondary 
school teachers (particularly teachers in 
schools receiving assistance under 
Chapter 1 of the Act in using the 
facilities and equipment for which 
assistance is sought); and (h) the 
development of educational 


programming for use on a 
telecommunications network. 

5. In the case of an application for 
assistance for instructional 
programming, describe the types ot 
programming which will be developed to 
enhance instruction and training. 

6. Describe activities that will 
demonstrate that the 
telecommunications partnership has 
engaged in sufficient survey and 
analysis of the area to be served to 
ensure that the services offered by the 
telecommunications partnership will 
increase the availability of courses of 
instruction in mathematics, science, and 
foreign languages, as well as the other 
subjects to be offered. 

7. Describe the teacher training 
policies to be implemented to ensure the 
effective use of the telecommunications 
facilities and equipment for which 
assistance is sought. 

8. Describe how the proposed project 
will ensure that the financial interest of 
the United States in the 
telecommunications facilities and 
equipment will be protected for the 
useful life of such facilities and 
equipment. The interest of the United 
States in facilities and equipment is 
described in 34 CFR Part 74, Subpart O. 

9. Describe how the proposed project 
will ensure that a significant portion of 
the facilities and programming for which 
assistance is sought will be made 
available to elementary and secondary 
schools of local educational agencies 
which have a high percentage of 
children counted for the purpose of 
Chapter 1 of the Act. 

10. Describe the manner in which 
traditionally underserved students will 
participate in the benefits of the 
telecommunications facilities, 
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equipment, technical assistance, and 
programming provided by the proposed 
project. 

11. Describe how the applicant will 
ensure that grant funds are used to 
supplement and not supplant funds 
otherwise available for purposes of the 
Star Schools Program, as stated in the 
“Purpose of Program” section of this 
notice. 

12. Include other pertinent information 
that may assist the Secretary in 
reviewing the application, including the 
scope and degree of services to be 
provided, who will render the 
telecommunication service, when it will 
be delivered, and the role of the 
interactive components. Justifications 
and specifications for equipment 
purchases should be clearly related to 
programs to be delivered as well as to 
existing facilities and resources. 
Applicants that apply for the production 
of instructional programming should be 
specific in the scope and sequence of 
content and production tasks to produce 
proposed courses of instruction. The 
application should enable reviewers to 
make clear linkages between the 
proposed budget and specific project 
tasks, operations, and service delivery. 

Please limit the application narrative 
to 45 double-spaced typed pages, one 
side only. 

Attachments to the narrative must 
include copies of documents associated 
with the applicant partnership, 
descriptions of partnership members, 
and agreements and letters of 
commitment associated with the 
assurances and priorities. 


[FR Doc. 88-7423 Filed 4-4-88; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of Community Services 
[Program Announcement No. OCS-88-2] 


Availability of Funds and Request for 
Applications Under the Office of 
Community Services’ FY 1988 
Demonstration Partnership Program 


AGENCY: Office of Community Services, 
Family Support Administration, HHS. 
ACTION: Announcement of availability of 
funds and request for applications under 
the Office of Community Services’ 
Demonstration Partnership Program 
(DPP). 


SUMMARY: The Office of Community 
Services (OCS) announces that 
competing applications will be accepted 
for new grants pursuant to the 
Secretary's authority under section 
408(A)(1) of the Human Services 
Reauthorization Act of 1986. This 
program announcement consists of 
seven parts. Part A covers information 
on the legislative authority and defines 
terms used in the program 
announcement. Part B describes the 
purposes of this program, the types of 
projects that will be considered for 
funding and who is eligible to apply. 
Part C provides details on application 
prerequisites such as funds available, 
the amount of matching funds, 
applicants are required to commit, 
limitations on administrative costs, and 
program beneficiaries. Part D provides 
information on application procedures 
including the availability of forms, 
where to submit an application, criteria 
for initial screening of applications, and 
project evaluation criteria. Part E 
provides guidance on the content of an 
application package and the application 
itself. Part F provides instructions for 
completing an application. Part G details 
post-award requirements. 

CLOSING DATE: The closing date for 
submission of applications is June 6, 
1988. 

FOR FURTHER INFORMATION CONTACT: 
Office of Community Services, Office of 
the Director, Attn: Demonstration 
Partnership Program, 330 C Street SW., 
Room 2033, Washington, DC 20201. You 
may also call (202) 475-0339, 475-0347 or 
475-0348. 


Part A—Preamble 
1. Legislative Authority 

Section 408(a)}(1) of the Human 
Services Reauthorization Act of 1986 
(Demonstration Partnership Agreements 


Addressing the Needs of the Poor) 
authorizes the Secretary to make grants 


for the development and implementation 
of new and innovative approaches to 
deal with particularly critical needs or 
problems of the poor which are common 
to a number of communities. 


2. Definition of Terms 


For purposes of this program 
announcement, the following definitions 
apply: 

—Eligible entity: Any organization 
which (1) was officially designated as a 
community action agency or a 
community action program under the 
provisions of Section 210 of the 
Economic Opportunity Act of 1964 for 
fiscal year 1981 and did not lose its 
designation; or (2) was a limited purpose 
agency designated under Title II of the 
Economic Opportunity Act of 1964 for 
fiscal -year 1981 which served the 
general purposes of a community action 
agency under Title II of such Act and 
did not lose its designation; or (3) 
received financial assistance under 
section 222(a)(4) of the Economic 
Opportunity Act of 1964 in fiscal year 
1981; or (4) received a grant in fiscal 
year 1984 under the waiver provision of 
Pub. L. 98-139; or (5) was created under 
section 673(1)(C) of the Community 
Services Block Grant Act to serve a 
geographic area not previously served; 
or (6) came into existence during fiscal 
year 1982 as a direct successor in 
interest to a community action agency or 
community action program and meets 
all the requirements under section 
675(c)(3) of the Community Services 
Block Grant Act. All “eligible entities” 
are current recipients of Community 
Services Block Grant funds. The 
majority of “eligible entities” are 
community action agencies. In those 
cases where “eligible entity” status is 
unclear, final determination will be 
made by FSA. 

—Hypothesis: A tentative assumption 
made in order to draw out and test its 
consequences, e.g. completing a 
vocational training program by 
prisoners leads to a reduction in 
recidivism. 

—ZInnovative project: One that departs 
from or significantly modifies past 
program practices and tests a new 
approach. 

—ZIntervention: Any activity within a 
project that is intended to produce 
changes in the target population or the 
environment, and can be formally 
evaluated during the project. An 
example of an intervention is the 
conduct of vocational training in prison 
to prepare prisoners for employment 
following release from prison. 

—Partnership: A formal negotiated 
arrangement between an eligible entity 
and another organization (or 
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organizations) that provides for 
substantive policy and management 
roles for each of the partners in the 
conduct of the project. An arrangement 
where the applicant serves only as a 
conduit for the funds is not a 
partnership. 

—Se/f-sufficiency: In the ideal sense, 
a condition where an individual or 
family, by reason of employment, does 
not need and is not eligible for, public 
assistance. Individuals and families may 
be more or less self-sufficient, or 
intermittently self-sufficient, with some 
income from employment but not 
enough over the long term to become 
totally independent of public assistance. 


Part B—Purpose 


The purposes of this program are (1) 
to stimulate eligible entities to develop 
new approaches to provide for greater 
self-sufficiency of the poor; (2) to test 
and evaluate the new approaches; (3) to 
disseminate project results and 
evaluation findings so that the new 
approaches can be replicated; and (4) to 
strengthen the ability of eligible entities 
to integrate, coordinate, and redirect 
activities to promote maximum self- 
sufficiency among the poor. 


Projects must: 


(a) Involve activities which can be 
incorporated into, or be closely 
coordinated with, eligible entities’ 
ongoing programs; 

(b) involve significant new 
combinations of resources or new and 
innovative approaches involving 
partnership agreements; 

(c) be structured in a way that will, 
within the limits of the type of 
assistance or activities contemplated, 
most fully and effectively promote the 
purposes of the Community Services 
Block Grant Act as amended. 

Partnership(s) between the applicant 
and one or more other organizations is a 
requirement for funding. Projects must 
have a measurable and potentially 
major impact on the causes of poverty, 
should be applicable to other localities 
with similar problems, and should have 
the potential for widespread replication 
by eligible entities. 

OCS intends that projects funded 
under this announcement will be 
conducted on a scale broad enough to 
permit a valid evaluation. 

Although all proposals must focus on 
developing new ways of promoting 
individual and family self-sufficiency, 
OCS will not prescribe specific 
hypotheses to be tested nor specific 
population groups or geographic areas to 
be targeted. However, among the many 
problems relating to poverty and 
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dependency, there are a number which 
merit special attention and which OCS 
encourages applicants to address. 

With respect to families, it is clear 
that families now dependent on such 
programs as Aid to Families with 
Dependent Children (AFDC), Low 
Income Home Energy Assistance, and 
Food Stamps will be unable to achieve 
self-sufficiency without stable, 
sustained and adequate employment 
income. It is also clear that programs 
that have focused exclusively on jobs or 
job training have not always led to self- 
sufficiency. The challenge to applicants 
for funds under this. program is to test 
new approaches to-a range of problems 
family members encounter in trying to 
obtain permanent jobs. 

One such major problem is the 
scarcity of support systems that offer 
integrated family service covering the 
whole time period needed to achieve 
self-sufficiency. OCS welcomes the 
submission of proposals that test 
various ways of applying the integration 
of services concept, including a job 
training/job creation component, to 
families who depend on public 
assistance on a continuing or 
intermittent basis. 

Another pervasive problem is that of 
teenage pregnancy. Many teenage 
mothers are on public assistance and 
fully half of the welfare budget supports 
families in which the mother had her 
first child as a teenager. OCS 
encourages the submission of proposals 
to test new ways in which the resources 
of the community can be mobilized to 
prevent premature family formation. 
Another serious problem is that of 
unemployed young men. Many anti- 
poverty programs have concentrated on 
serving female-headed households as a 
way of reducing public assistance 
dependency while too few programs 
have addressed the needs of young men 
in the most impoverished urban and 
rural areas. These programs, if they 
exist at all, have generally failed to 
qualify these young men for the jobs 
that remain in the inner cities and 
impoverished rural areas. OCS would be 
interested in testing whether providing 
these men with the specific skil!(s) 
training and related services necessary 
to'be hired for these jobs will stimulate 
family reunification and promote 
economic self-sufficiency. 

‘The problems caused by the lack of 
integrated support systems for heads of 
households who are seeking work, 
unemployed young men and at-risk 
teenagers do not, of course, exhaust the 
range of major problems confronting the 
poor: Applications proposing new 
upproaches to other problems are 
welcome so long as such problems affect 


large numbers of urban and/or rural 
poor and are serious obstacles to the 
achievement of self-sufficiency. 

Whatever problem or problems the 
applicant chooses to address, the 
applicant will be expected to propose 
solutions that depart from or modify 
conventional approaches and that show 
promise of being highly effective. 

Frequently, efforts by low-income 
families to achieve self-sufficiency, as 
well as efforts: by service providers to 
help such families become self- 
sufficient, are impeded by legislative, 
administrative, and regulatory 
requirements at the Federal, State, and 
local levels. Applicants are encouraged 
to identify and address these 
impediments where feasible and 
appropriate. 

The use of funds for the purchase, 
construction or improvement of real 
property is prohibited. This prohibition 
includes expenditures for 
weatherization and home repairs. 

Approximately nine to twelve grants 
will be made under this program 
announcement. However, no more than 
one grant award will be made under this 
program. announcement to any eligible 
entity. 

Eligible applicants are: those “eligible 
entities” defined in Part A, Section 2., 
Definitions of Terms, of this 
announcement and whose eligibility 
status and capability have been certified 
by the State Director of the Community 
Services Block Grant program. (See part 
F, Section 5c for certification 
requirements.) 


Part C—Application Prerequisites 
1. Available Funds 


$2,375,000 are available for funding 
projects under this program 
announcement. 

Grant requests will be considered for 
an amount up to $250,000 in OCS funds. 


2. Grant Duration 


The period of the grant award will be 
determined by the nature of the 
individual project and the justification 
presented in the application. However, 
no grant period shall exceed 24 months. 


3. Matching Funds 


An applicant is required to obtain 
commitment of at least one private or 
public sector dollar for each dollar of 
OCS funds awarded. Thus, if an 
applicant is requesting $175,000 in OCS 
funds, at least $175,000 in additional 
funds must be committed to the project 
from private or public sector sources. 
Public sector resources that can be 
counted toward the minimum match 
include funds from State and local 
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governments, and funds from various 
block grants allocated to the States by 
the Federal Government providing the 
authorizing legislation for these grants 
does not prohibit such use. Federal 
funds other than block grant funds may 
not be used to satisfy the minimum 
match requirement, although such funds 
may be applied to the project, if 
permitted by the Federal statutes 
governing the use of these funds. 

There is an exception to the use of 
block grant funds for a demonstration 
project under this program. The ninety 
percent Community Services Block 
Grant (CSBG) funds that by statute are 
designated for use by eligible entities 
may not be used for the minimum match. 
However, OCS will accept any of the 
remaining ten percent (CSBG funds) as 
match, as well as other block grant 
funds transferred into the Community 
Services Block Grant. 

Funds identified by the applicant as 
those which will be counted toward the 
minimum match requirement may be in 
the form of cash or in-kind fairly 
converted into its dollar equivalent. 
Such funds must be definitely committed 
or contingent only on receipt of an OCS 
grant, and must be applied to specific 
project activities within the OCS- 
approved project and used only for 
project purposes for the duration of the 
OCS grant. 

Funds. expended or obligated prior to 
the approved OCS starting date for a 
grant cannot be considered as matching 
funds. Documentation of matching funds 
must be in the form of letters of 
commitment from the donors. 


4, Maintenance of Effort 


The activities funded under this 
program announcement must be in 
addition to, and not in substitution for, 
activities previously carried on without 
Federal assistance. Also, funds or other 
resources currently devoted to activities 
designed to meet the needs of the poor 
within a community, area, or State must 
not be reduced in order to provide the 
required matching contributions. This 
provision will generally allow the use of 
block grant funds as matching funds for 
the demonstration project when the 
applicant shows that (1) it has received 
a real increase in its block grant 
allotment or (2) the purpose({s) for which 
the block grant funds were intended can 
still be achieved if some of these funds 
are used as matching funds for the 
demonstration project. 


5. Administrative and Indirect Costs 


OCS will accept applications that 
include administrative costs. However, 
no more than 10% of the OCS funds may 
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be used for administrative purposes. 
Administrative costs are defined as 
costs that are necessary to protect, 
monitor and properly account for 
Federal funds awarded. Costs 
associated with the internal operational 
management of the approved project are 
not considered to be administrative 
costs nor are costs of conducting the 
final audit or the third-party evaluation. 

Grant funds may also be used for 
indirect costs. In all cases where an 
applicant has negotiated and claims a 
current indirect cost rate approved by 
the Department of Health and Human 
Services (DHHS), the Defense 
Contracting Agency, or some other 
Federal agency, this rate ordinarily will 
be recognized by OCS and applied to 
any OCS grant award. However, it is 
understood that both administrative and 
indirect costs are part of, and not in 
addition to, the amount of funds 
awarded in the subject grant. In most 
cases, the indirect cost rate approved 
will include not only administrative 
costs but also other allowable costs that 
were negotiated under the applicant's 
approved indirect cost rate. 

Therefore, applicants with an 
applicable indirect cost rate exceeding 
10% of the OCS grant may not propose 
any administrative funds in excess of 
that rate. Thus, although the approved 
indirect cost rate may exceed the 
normal 10% administrative cost 
restriction, the entire approved indirect 
cost rate will be accepted. 


6. Program Beneficiaries 


Projects proposed for funding under 
this announcement must result in direct 
benefits for low-income persons whose 
incomes are up to 125% of the DHHS 
poverty income guidelines as defined in 
the most recent Annual Revision of 
Poverty Income Guidelines published by 
DHHS. 

Attachment A to this announcement is 
an excerpt from the most recently 
published guidelines. Annual revisions 
of these guidelines are normally 
published in February or early March of 
each year and are applicable to projects 
being implemented at the time of 
publication. (These revised guidelines 
may be obtained through the U.S. 
Government Printing Office at the 
following address: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402.) 

No other government agency or 
privately defined poverty guidelines are 
applicable for the determination of low- 
income eligibility for this OCS program. 


7. Multiple Submittals 


No applications will be considered for 
funding which are being submitted 


under other OCS program 
announcements. 


8. Sub-Contracting or Delegating 
Projects 


OCS will not fund any project where 
the role of the eligible applicant is 
primarily to serve as a conduit for funds 
to organizations other than the 
applicant. This prohibition does not bar 
subcontracting for specific services 
needed to conduct the project. 


Part D—Application Procedures 
1. Availability of Forms 


Applications for awards under this 
program announcement must be 
submitted on Standard Form (SF) 424 
provided for that purpose. Part F 
contains all the instructions and forms 
required for submittal of applications. 
The forms may be reproduced for use in 
submitting applications. Copies of this 
announcement are available at most 
local libraries and Congressional 
District Offices for reproduction. 

If copies are not available at these 
sources, they may be obtained by 
writting or telephoning: Office of 
Community Services, Demonstration 
Partnership Program, Room 2033— 
Switzer Building, 330 C Street, SW., 
Washington, DC 20201. Attn: OCS-88-2. 
Telephone: (202) 475-0339 or 475-0348. 


2. Application Submission 


Applications must be submitted by (60 
days following publication). An 
application will be considered to be 
received on time under either one of the 
following two circumstances: 

a. The application was sent via the 
U.S. Postal Service or by private 
commercial carrier and postmarked or 
dated by the carrier not later than 
midnight of the closing date unless it 
arrives too late to be considered by the 
reviewers. (Applicants are responsible 
for asssuring that the U.S. Postal Service 
or private commercial carrier dates the 
application package. Applicants should 
be aware that not all post offices or 
private commercial carriers provide a 
dated postmark unless specifically 
instructed to do so.) 

b. The application is hand delivered 
on or before the closing date to the 
Office of Grants Management, FSA, at 
the address indicated below. Hand 
delivered applications will be accepted 
during the normal working hours of 8:00 
a.m. and 4:30 p.m., Monday through 
Friday (excluding Federal legal 
holidays) up through the closing date. In 
establishing the date of receipt of hand- 
delivered applications, reliance will be 
placed on documentary evidence of 
receipt maintained by FSA. 
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Late applications will be returned to 
the senders without consideration in the 
competition. 

Applications once submitted are 
considered final and no additional 
materials will be accepted by OCS. 

An application with an original 
signature and four copies is required. 
Applications should be mailed or hand 
delivered to: Family Support 
Administration, Office of Grants 
Management, Room 2222—Switzer 
Building, 330 C Street SW., Washington. 
DC 20201. Attn: OCS-88-2. 

The first page of the SF-424 must 
contain in the lower right hand corner 
the following designation: “DP”. 


3. Intergovernmental Review 


The OCS Demonstration Partnership 
Program is covered by Executive Order 
12372 which provides for review of 
proposed Federal assistance by State 
and local governments. Therefore, 
applicants for funds under this 
announcement are subject to the 
clearance procedures and requirements 
established by the State(s) in which 
their projects will be conducted. 
Consequently, applicants are reminded 
that clearance action through 
appropriate State clearinghouses must 
be initiated by them prior to, or 
simultaneous with, submittal of 
applications to OCS. These initial 
actions must be reported on the SF 424, 
Page 1, which is submitted to OCS. 
Clearance action by States need not be 
completed before applications are 
submitted to OCS. When comments 
become available they should be 
forwarded to the Family Support 
Administration office to which 
applications are submitted. (See address 
in item 2. above.) 


4. Application Consideration 


Applications which meet the 
screening requirements in section 5 
below will be reviewed competitively. 
Such applications will be referred to 
reviewers for a numerical score and 
explanatory comments based solely on 
responsiveness to the purposes outlined 
in Part B, the guidelines in Part F, and 
rating criteria published in this 
announcement. 

Applications will be reviewed and 
rated by persons outside of the OCS unit 
which will be directly responsible for 
management of the grant. 

The results of these reviews will 
assist the Director and OCS program 
staff in considering competing 
applications. Reviewers’ scores will 
weigh heavily in funding decisions but 
will not be the only factors considered. 
Applications will generally be 
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considered in order of the average 
scores assigned by reviewers. However, 
highly ranked applications are not 
guaranteed funding since the Director 
may also consider other relevant factors 
including, but not limited to, comments 
of reviewers and other government 
officials; program staff quality review; 
geographic distribution; previous 
program performance of applicants; 
compliance with grant terms under 
previous DHHS grants; findings in audit 
and investigative reports; and 
applicant's progress in resolving any 
final audit disallowances on OCS or 
other Federal agency grants. 

OCS reserves the right to discuss 
applications with other Federal or non- 
Federal funding sources to determine 
the applicant's performance record. 


5. Criteria for Screening Applications 
a. Initial Screening 


All applications that meet the 
published deadline for submission will 
be screened to determine completeness 
and conformity to the requirements of 
this announcement. Only those 
applications meeting the following 
requirements will be reviewed and 
evaluated competitively. Others will be 
returned to the applicants with a 
notation that they were unacceptable. 

(1) The application must contain a 
Standard Form (SF) 424 with Parts I, II, 
Ill, IV and V completed according to 
instructions published in Part F of this 
program announcement. 

(2) The SF-424 must be signed by an 
official of the “eligible entity” who has 
authority to obligate the organization 
legally. 

(3) The applicant must submit an 
original and four copies of the 
application. 

(4) The application narrative (Part IV 
of SF-424) must not exceed 10 pages. 
The entire application package, 
including Parts I through V of the SF-424 
and all attachments must not exceed 30 
pages. 

(5) The application must contain a 
letter, signed by the State Director of the 
Community Services Block Grant 
program, certifying that the applicant is 
an “eligible entity” as defined by this 
program announcement and that it has 
the capacity to operate the proposed 
project. 

(6) A signed Assurances Affidavit 
(See part F, Section 5, Item d). 


b. Pre-Rating Review 


Applications which pass the initial 
screening will be forwarded to 
reviewers for analytical comment and 
scoring based on the criteria detailed in 
Section c. below and the specific 


requirements contained in Part B. Prior 
to the programmatic review, OCS staff 
will verify that the applications comply 
with this program announcement in the 
following areas: 

(1) Eligibility: Applicant meets the 
eligibility requirements found in Part B. 

(2) Target Populations: The 
application clearly serves low-income 
participants and beneficiaries as defined 
in Part C. 

(3) Matching Funds: The required 
private and/or public sector match, in 
the required amount, has been firmly 
committed and maintenance of effort 
demonstrated. 

(4) Grant Amount: The amount of 
funds requested does not exceed 
$250,000 in OCS funds. 

(5) Research: A bibliography 
reflecting research examining previous 
and current approaches to the problem 
being addressed is included. 

(6) Project Evaluation: The evaluation 
plan must include all of the required 
elements found in the evaluation 
component section in Part F, Section 5. 
Applications which fail to meet a// of 
the above requirements may be returned 
to the applicant without further 
consideration. 


c. Review Criteria 


Acceptable applications will be 
assessed and scored by reviewers. Each 
reviewer will give a numerical score for 
each application reviewed. These 
numerical scores will be supported by 
explanatory statements on a formal 
rating form describing major strengths 
and major weaknesses under each 
applicable criteria published in this 
program announcement. 

The review process will use the 
following criteria coupled with the 
specific requirements contained in Part 


(Note: The following criteria for use by 
reviewers parallel the requirements for 
applicants contained in Part F of this 
announcement. These requirements are 
approved under OMB Control Number 0920- 
0062). 


Criteria for Review and Evaluation of 
Applications 


1. Criterion I: Organizational History 
and Management Capability 
(Maximum: 8 points). 

(i) Organizational History (0-3 
points). 

—The applicant has experience in 
developing and operating innovative 
projects that utilize a variety of 
resources; 

—The applicant has recent experience 
in collaborative planning, programming 
and operations with the proposed 
partners; and 
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—tThe applicant has experience in 
designing and/or managing staff- 
conducted or third party (i.e. 
independent) evaluations. 

(ii) Management Capability (0-5 
points). 

—The applicant's proposed project 
director, as well as the proposed 
primary person responsible for 
conducting the third-party evaluation, 
are well qualified and their professional 
experiences are relevant to the 
successful implementation of this 
project; 

—The position description(s) are 
relevant to the effective implementation 
of the project; 

—The applicant describes and 
logically shows that sufficient time of 
senior staff, including the CAA director, 
has been budgeted to assure timely 
implementation and cost effective 
management of the project; and 

—The applicant includes information 
that shows the ways in which it will 
incorporate the project into its 
organizational structure and shows how 
the new activities will result in changes, 
if any, to current projects. 

2. Criterion II: Problem Definition 
and Needs Assessment (Maximum: 18 
points). 

(i) The poverty problem (0-6 points). 

The application clearly describes the 
poverty problem, identifies the factors 
that contribute to the perpetuation of the 
poverty problem, documents the extent 
to which the problem exists in the local 
community, discusses known examples 
of this problem in other localities and 
regions, and analyzes the impact of the 
problem nationwide. 

(ii) The research problem (0-12 
points). 

The applicant provides a thorough 
summary of the results of its research 
conducted in order to identify previous 
and current attempts to address the 
problem, describes the limitations of 
these attempts, and explains 
convincingly how the proposed 
approach constitutes an innovative 
departure or significant modification of 
previous and current approaches. 

3. Criterion III: Project Design and 
Methodology (Maximum: 53 points). 

(i) The Project Design (0-20 points). 

—The hypothesis is significant, 
relevant, and can be tested to determine 
validity; 

—The application includes 
demographic characteristics such as 
income, age, race, ethnic origin, sex and 
marital status of the target population 
and shows that the choice of target 
groups is relevant to the hypothesis; 

—The application clearly 
demonstrates the extent to which the 
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intervention(s) is innovative and 
appropriate to the hypothesis and to the 
target population; and 

—The applicant describes specific 
plans for conducting measurable 
activities and proposes realistic time 
frames. 

(ii) Expected Outcomes (0-14 points). 

—The proposed project will have a 
measurable and potentially major 
impact upon the causes of poverty and 
will result in a substantial increase in 
the self-sufficiency of the poor; and 

—The anticipated results are specified 
and the expected benefits for the target 
group(s) are delineated. 

(iii) The Evaluation Component (0-19 
points). 

The Evaluation Plan: 

—Clearly identifies the hypothesis to 
be tested, the changes to be produced 
(outcome objectives), the activities 
(interventions) that will produce the 
changes, and the methods for measuring 
the performance (these methods must 
assure both internal and external 
validity); 

—Addresses in a complete, clear, 
concise, and logical manner: 

(a) Applicable accuracy standards 
such as context analysis, defensible 
information sources, valid and reliable 
measurement, systematic data control, 
and analysis of quantitative and 
qualitative information; 

(b) Applicable utility standards such 
as audience identification, evaluator 
credibility, report dissemination, report 
timeliness, and report impact; 

(c) Applicable feasibility standards 
such as cost effectiveness; and 

(d) Applicable proprietary standards 
such as conflict of interest and balanced 
reporting. 

—Includes procedures that will be 
used to compare information about 
participants and non-participants and, 
also, isolates and systematically 
assesses competing explanations for the 
observed outcomes; 

—lIncludes a realistic plan for 
disseminating the project findings to 
other eligible entities and to States upon 
request; 

—Includes provisions for both 
summative and process evaluations; and 

—Includes a specific working 
definition (consistent with the broad 
definition contained in Part A) of “self- 
sufficiency” for this project that permits 
the measurement of incremental 
movement of individuals and families 
from dependency toward self- 
sufficiency. 

4. Criterion IV: Partnerships and 
Budget (Maximum: 16 points). 

—The application demonstrates that 
the resources requested for the project 
are reasonable and adequate; 


—The match resources are necessary 
and logical for the proposed project; 

—tThe partnership arrangements are 
fully described and clearly relate to the 
objectives of the proposed project; and 

—tThe total cost is reasonable and 
consistent with the anticipated results. 

5. Criterion V: Federal Budget Impact 
(Maximum: 5 points). 
(i) The project, if successful, will 
result in either or both of the following: 
—Continued provision of services, 
after completion of the demonstration 
project, with non-federal funds; and/or 

—More efficient use of existing anti- 
poverty resources. 


Part E—Contents of Application 
Package and Application 


(Approved by the Office of Management and 
Budget under Control Number 0920-0062.) 


1. Application Package. 

Each application submission must 
include: 

a. A signed original and four 
additional copies of the application. 
Please note the following: 

—The application narrative (Part IV, 
SF-424) must not exceed 10 pages and 
the entire application including 
attachments must not exceed 30 pages. 

—The original must bear an original 
signature of the certifying representative 
of the applicant organization. 

—Applications must be uniform in 
composition since OCS may find it 
necessary to duplicate them for review 
purposes. Therefore, applications must 
be submitted on 8% x 11 inch paper 
only. They must not include colored, 
oversized or folded materials. Do not 
include organizational brochures or 
other promotional materials, slides, 
films, clips, etc. in the proposal. They 
will be discarded if included. 

—While applications must be 
responsive and complete, applicants 
should be concise and brief in their 
presentation of materials and should 
avoid unnecessary duplication of 
information. 

Failure to comply with the above 
formatting requirements may result in 
disqualification and return of an 
application. 

b. A self-addressed, stamped postcard 
so that acknowledgement of receipt can 
be returned. (This requirement applies 
even if the application is accompanied 
by a “return receipt requested card”.) 
Please note the following: 

All applications will be assigned an 
identification number which will be 
noted on the acknowledgement. This 
number must be referred to in all 
subsequent communication with OCS 
concerning the application. If an 
acknowledgement is not received within 
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three weeks after the deadline date, 
please notify Pera Daniels at (202) 245- 
0937. 

2. Contents of Applications. 

Each copy of the application must 
contain, in the order listed, each of the 
following: 

a. A Table of Contents with page 
numbers noted for each major section 
and subsection of the proposal and each 
section of the attachments. Each page in 
the application, including those in all 
attachments, must be numbered 
consecutively. 

b. A Standard Form 424 (see 
Attachment B). The SF-424 should be 
completed in accordance with 
instructions found in Part F of this 
announcement. As completed, the SF- 
424 should include: Part I, Federal 
Assistance; Part II, Project Approval 
Information; Part III, Budget 
Information—Sections A through F with 
attachments including a detailed budget 
breakdown for Section B and 
documentation of required matching 
funds; Part IV, Project Narrative; and 
Part V, Assurances. 

c. Attachments (See Part F, Section 5). 


Part F—Instructions for Completing 
Applications 

(Approved by the Office of Management and 
Budget under Control Number 0920-0062.) 


The forms attached to this 
announcement shall be used to apply for 
funds under this announcement. 

It is suggested that you reproduce the 
SF-424 and type your application on the 
copy. If an item on the SF-424 cannot be 
answered or does not appear to be 
related or relevant to the assistance 
requested, write “NA” for “not 
applicable.” Prepare your application in 
accordance with the following 
instructions. 

1. SF-424, PART I. 

Section I of Part I, SF-424. 

Applicants shall complete all items in 
Section I. If additional space is needed, 
insert an asterisk (*) and use the 
remarks section (Part I, Section IV). 


Item 


1. Mark “Application” when used as a 
grant application. (The applicant, unless 
otherwise advised by the State or area- 
wide clearinghouse shall use a copy of 
the SF-424 Part I as a notification of 
intent to apply for Federal Assistance in 
accordance with procedures established 
by these clearinghouses and Executive 
Order 12372. When used for this 
purpose, mark “Notice of Intent”’.) 

2a. Applicant’s own control number, if 
desired. 

2b. Date Section I is prepared. 
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3a. All applicants shall enter the 
number assigned by State 
clearinghouses or, if delegated by State, 
by area-wide clearinghouse(s). 
Applicants submitted to OCS must 
contain this identifier if provided by the 
applicable State/area-wide 
clearinghouse(s). If in doubt, consult 
your clearinghouse(s). 

3b. Data applicant notified of 
clearinghouse(s) identifier code(s). 

4a-th. Enter legal name of applicant/ 
recipient, name of primary 
organizational unit which will undertake 
the assistance activity, complete 
address of applicant, name and 
telephone number of person who can 
provide further information about this 
request. 

IF THE PAYEE WILL BE OTHER 
THAN THE APPLICANT, ENTER IN 
THE REMARKS SECTION (SECTION 
IV OF PART I), UNDER THE HEADING 
“PAYEE”, THE PAYEE’S NAME, 
DEPARTMENT OR DIVISION, 
COMPLETE ADDRESS AND 
EMPLOYER IDENTIFICATION 
NUMBER, AS ASSIGNED BY THE 
INTERNAL REVENUE SERVICE, OR 
THE DHHS ENTITY NUMBER, IF 
KNOWN. 

If an individual's name and/or title is 
desired on the payment instrument, the 
name and/or title of the designated 
individual must be specified. 

5. Enter Employer Identification 
Number of applicant as assigned by 
Internal Revenue Service. If the 
applicant organization has been 
assigned a DHHS entity number 
consisting of the IRS employer 
identification number prefixed by “1” 
and suffixed by a two-digit number, 
enter the full entity number. If applicant 
has other grants with DHHS and has 
been assigned a Payee Identification 
Number (PIN), enter this PIN in 
parenthesis (_ ) beside Employer 
Identification Number. 

6a. Enter the Catalog of Federal 
Domestic Assistance number assigned 
to this program (13.797). 

6b. Enter the program title from 
Catalog of Federal Domestic Assistance. 
The title is: Community Services Block 
Grant Discretionary Awards— 
Demonstration Partnership Program. 

7. Enter a title and appropriate 
description of project. 

8. Enter appropriate letter to designate 
grantee type—“City” includes town, 
township or other municipality. If the 
grantee is other than that listed, specify 
type on “Other” line e.g., Council of 
Governments. Note: Non-profit 
organizations must submit proof of non- 
profit status. 

9. Enter governmental unit where 
significant and meaningful impact could 


be observed. List only largest unit or 
units affected, such as State, county, or 
city. If an entire unit is affected, list it 
rather than sub-units. 

10. Identify estimated number of 
persons directly benefiting from project, 
as described in the program narrative 
(SF-424, Part IV). 

11. All applicants for grant funds 
under this program announcement 
should enter the letter “A”. 

12. Enter amount requested or to be 
contributed during the funding/budget 
period by each contributor. Item 12 must 
include all funding for the proposed 
project including all non-OCS funds 
which the applicant plans to mobilize. 

Note: WHEN COMPLETING Item 12a, 
“FEDERAL” FUNDING REFERS TO 
ANY FEDERAL FUNDS EXCEPT 
THOSE FROM STATE-ADMINISTERED 
BLOCK GRANT FUNDS BEING 
PROPOSED AS MATCHING FUNDS. 
EACH SOURCE OF FEDERAL FUNDS 
SHOULD BE IDENTIFIED 
SEPARATELY. ALL OTHER FUNDS 
ARE TO BE INCLUDED IN Item 12e, 
“OTHER”. Section IV of Part I 
(REMARKS) must include two 
additional columns detailing item 12 (b) 
through (e) in which public funds are 
distinguished from private funds, and in 
which total mobilized funds (including 
12b, 12c, 12d and 12e) are divided into 
separate public and private funds 
components by source. This information 
will be used in both the initial screening 
and subsequent review of applications. 
Where allowable, the value of in-kind 
contributions will be included. Item 
definitions: 12a, amount requested from 
OCS and amounts deriving from other 
Federal sources (show separately); 12b, 
amount applicant will contribute; 12c, 
amount from State (include Block Grant 
funds); 12d, amount from local 
government, if applicant is not a local 
government; 12e, amount from any other 
sources: any overlap in fund amounts 
should be avoided, or if this is not 
possible, explained. 

13a. The Congressional District 
identified by its State and number 
should correspond with the applicant's 
address under item 4 above. 

13b. Enter the number of the 
Congressional District(s) and State(s) 
where most of the actual work of the 
project will be accomplished. If city- 
wide or State-wide covering several 
Districts, write “city-wide” or “State- 
wide”. 

14. Enter appropriate letter. 
Definitions are: 

a. New: A submittal for the first time 
for a new project or project period. 

b. Renewal: Not applicable to this 
OCS program. 
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c. Revision: Not applicable at this 
time. 

d. Continuation: Not applicable to this 
OCS program. 

e. Augmentation: Not applicable to 
this OCS program. 

15. Enter approximate date project is 
expected to begin. 

16. Enter estimated number of months 
to complete project after Federal funds 
are available. If the project is intended 
to continue beyond the OCS grant 
expiration date, the applicant must 
demonstrate in Part IV of the SF-424 
that it will be able to continue project 
operations with other sources of 
funding. 

17. Not applicable at this time. 

18. Estimated date application will be 
submitted to Federal agency. 

19. Indicate Federal agency to which 
this request is addressed—HHS/FSA, 
Washington, DC 20201. 

20. Write “NA”. 

21. Check appropriate box as to 
whether Part I, Section IV of SF-424 
contains remarks and/or additional 
“remarks” sheets are attached. 

Section II of Part I SF-424. 

Applicants shall always complete 
items 22a or 22b as well as 23a and 23b. 
An explanation follows for each item. 

22a and 22b. Self explanatory. 

23a. Enter name and title of 
authorized representative of legal 
applicant. 

23b. Self explanatory. Note: 
Authorized representative must 
personally execute this document. 

Note: APPLICANT COMPLETES 
ONLY SECTIONS I AND II OF PART I. 
SECTION III IS COMPLETED BY THE 
FEDERAL AGENCY TO WHOM 
APPLICATION IS BEING MADE. 

2. SF-424, PART Il. 

Negative answers will not require an 
explanation unless the responsible 
program office requests more 
information at a later date. All “Yes” 
answers must be explained on a 
separate page in accordance with these 
instructions. 

Item 1—Provide the name of the 
governing body establishing the 
priority system and the priority rating 
assigned to this project. If the priority 
rating is not available, give the 
approximate date that it will be 
obtained. 

Item 2—Provide the name of the agency 
or board which issued the clearance 
and attach the documentation of 
status or approval. If the clearance is 
not available, give the approximate 
date that it will be obtained. 

Item 3—Furnish the name of the 
approving agency and the approval 
date. If the approval has not been 
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received, state approximately when it 

will be obtained. 

Item 4—Show whether the approved 
comprehensive plan is State, local or 
regional; or, if none of these, explain 
the scope of the plan. Give the 
location where the approved plan is 
available for examination, and state 
whether this project is in conformance 
with the plan. If the plan is not 
available, explain why. 

Item 5—Show the population residing or 
working on the Federal Installation 
who will benefit from this project. 
(Federally recognized Indian 
reservations are not “Federal 
Installations”.) 

Item 6—Show the percentage of the 
project work that will be conducted 
on Federally-owned land or leased 
land. Give the name of the Federal 
Installation and its location. 

Item 7—Briefly describe the possible 
beneficial and/or harmful effect on 
the environment because of the 
proposed project. If an adverse 
environmental impact is anticipated, 
explain what action will be taken to 
minimize the impact. 

Item 8—State the number of individuals, 
families, businesses, or farms this 
project will displace, if any. 

Item 9—Show the Catalog of Federal 
Domestic Assistance number, the 
program number, the type of 
assistance, the status, the amount of 
each project where there is related 
previous, pending or anticipated 
assistance from another funding 
source. Whenever this item is 
answered in the affirmative (i.e. 
whenever items 12c, 12d, or 12e of 
Part I have non-zero entries), Part II 
must be accompanied by additional 
documentation which identifies the 
source of all of the State, local and 
other funds listed in item 12 of Part I 
of the SF-424. This documentation 
must inciude assurances of the 
availability of these funds. Funds 
already mobilized for this project 
must be evidenced by copies of 
applications to, and award documents 
or letters of commitment from, the 
expected source of these funds. OCS 
reserves the right to contact these 
sources regarding anticipated funding 
or previous assistance. 

3. SF-424, PART Il. 

IN COMPLETING THESE SECTIONS, 
THE “FEDERAL” FUND/BUDGET 
ENTRIES WILL RELATE TO ANY 
FEDERAL FUNDS EXCEPT THOSE 
FROM STATE ADMINISTERED BLOCK 
GRANTS BEING PROPOSED AS 
MATCHING FUNDS. EACH SOURCE 
OF FEDERAL FUNDS SHOULD BE 
IDENTIFIED SEPARATELY. 

Sections A and D of Part III must 
contain entries for both Federal and 


non-Federal (mobilized) funds. Section B 
contains entries for OCS funds only. 
Section C contains entries for non- 
Federal (moL:iized) funds only. Clearly 
identified continuation sheets in SF-424, 
Part III format should be used as 
necessary. 

Section A—Budget Summary. 

Lines 1+. 

Col. (a): Enter on Line 1 under Column 
(a) “Administrative, applicant”; and 
enter on Line 2 under Column (a) 
“Administrative, project.” 

Col. (b): Enter on Line 1 under Column 
(b) the program announcement Number 
OCS-88-2. Enter on Line 2 under 
Column (b) the appropriate Catalog of 
Federal Domestic Assistance number, 
13.793. 

Col. (c)-{g): Leave Columns (c) and (d) 
blank. For each line entry, enter in 
Columns (e), (f}, and (g) the appropriate 
amounts needed to support the project 
for the budget period. 

Line 5. 

Enter the totals for all columns 
completed, (c) through (g). 

Section B—Budget Categories. 

Columns (1)-(5). 

In OCS applications, it is only 
necessary to complete Columns (1) and 
(5). For the project entered in Column 1, 
enter the total requirements for OCS 
Federal funds. 

Allowability of costs are governed by 
applicable cost principles set forth in 
Sub-part Q of 45 CFR Part 74. 

Personnel-Line 6a: Enter the total 
costs of salaries and wages of 
applicant/grantee staff only. Do not 
include costs of consultants or personnel 
costs of delegate agencies or of specific 
project(s) or businesses to be financed 
by the applicant. 

Fringe Benefits-Line 6b: Enter the 
total costs of fringe benefits unless 
treated as part of an approved indirect 
cost rate which is entered on Line 6,j. 
Provide a breakdown of amounts and 
percentages that comprise fringe benefit 
costs. 

Travel-Line 6c: Enter total costs of 
out-of-town travel by employees of the 
project. Do not enter costs for 
consultant's travel or local 
transportation. Provide justification for 
requested travel costs. (See Line 6h and 
Section F, Line 21, for additional 
instructions). 

Equipment-Line 6d: Enter the total 
costs of all non-expendable personal 
property to be acquired by the project. 
“Non-expendable personal property” 
means tangible personal property 
having a useful life of more than two 
years and an acquisition cost of $500 or 
more per unit. An applicant may use its 
own definition of non-expendable 
personal property, provided that such a 
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definition would at least include all 
tangible personal property as defined in 
the preceding sentence. (See Section F, 
Line 21 for additional requirements). 

Supplies-Line 6e: Enter the total costs 
of all tangible personal property 
(supplies) other than that included on 
line 6d. 

Contractual-Line 6f: Enter the total 
costs of all contracts, including (1) 
procurement contracts (except those 
which belong on other lines such as 
equipment, supplies, etc.) and, (2) 
contracts with secondary recipient 
organizations including delegate 
agencies and specific project(s) or 
businesses to be financed by the 
applicant. Also include any contracts 
with organizations for the provision of 
technical assistance. Do not include 
payments to individual service 
contractors on this line. If available at 
the time of application, attach a list of 
contractors indicating the name of the 
organization, the purpose of the contract 
and the estimated dollar amount of the 
award. If the Name of Contractor, Scope 
of Work, Estimated Total are not 
available or have not been negotiated, 
include in Line h, “Other”. 


Note: Whenever the applicant/grantee 
intends to delegate part of the program to 
another agency, the applicant/grantee must 
submit Sections A and B of Part III, Budget 
Section, completed for each delegate agency 
by agency title, along with the required 
supporting information referenced in the 
applicable instructions. The total costs of all 
such agencies will be part of the amount 
shown on Line 6({f). Provide back-up 
documentation identifying name of 
contractor, purpose of contract and major 
cost elements. 


Construction-line 6g: Not Applicable. 
Other-Line 6h: Enter the total of all 
other costs. Such costs, where 
applicable, may include, but are not 
limited to, insurance, food, medical and 
dental costs (noncontractual), fees and 
travel paid directly to individual 
consultants, local transportation (all 
travel which does not require per diem 
is considered local travel), space and 
equipment rentals, printing and 
publication, computer use, training costs 
including tuition and stipends, training 
service costs inc!uding wage payments 
to individuals and supportive service 
payments, and staff development costs. 
Total Direct Charges-Line 6i: Show 
the total of Lines 6a through 6h. 
Indirect Charges-Line 6j: Enter the 
total amount of indirect costs. If no 
indirect costs under a currently 
approved agreement are requested enter 
“none”. This line should be used only 
when the applicant (except local 
governments) currently has an indirect 
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cost rate approved by the Department of 
Health and Human Services or other 
Federal agencies. Enclose a copy of the 
current rate agreement with the 
application. Local governments shall 
enter the amount of the indirect costs 
determined in accordance with the 
Federal agency's requirements. It should 
be noted that when an indirect cost rate 
is requested, those costs included in the 
indirect cost pool should not be also 
charged as direct costs to the grant. 

Total-Line 6k: Enter the total amounts 
of Lines 6i and 6j. For all new 
applications the total amount shown in 
Column (5), Line 6k, should be the same 
as the amount shown in Section A, 
Column (e), Line 5. 

Program Income-Line 7: Enter the 
estimated amount of income, if any, 
expected to be generated from this 
project. Separately show expected 
program income generated from OCS 
support and that generated from 
matching funds. Do not add or subtract 
this amount from the budget total. Show 
the nature and source of income in the 
program narrative statement in Part IV 
of the SF-424. 


Section C—Non-Federal Resources 


Lines 8-11: Enter amounts of “non- 
Federal” resources that will be used to 
support the project. Also enter here 
funds from State-administered federal 
block grants which are being proposed 
as matching funds. Provide a brief 
explanation, on a separate sheet, 
showing the type of contribution and 
whether it is in cash or in-kind. The firm 
commitment of these required funds 
must be documented and submitted with 
the application. Also if the applicant is 
proposing to use any block grant funds 
other than those provided under the Job 
Training Partnership Act, Social 
Services Block Grant Program, 
Community Development Block Grant 
Program, or the Low Income Home 
Energy Program, the legality of such use 
must be documented and a statement 
made explaining how these funds can be 
diverted to this project while 
maintaining previous anti-poverty 
efforts. Applicants are reminded that 
Community Services Block Grant funds 
(90%) designated for use by eligible 
entities may not be used as match. 
Failure to provide the required 
documentation for match will make the 
application ineligible for funding. Except 
in unusual situations, this 
documentation must be in the form of 
letters of commitment from the 
organization{s)/individuals from which 
funds will be received. 

All material related to the match 
should be appended to the SF-424. 
When the contribution is in the form of 


in-kind, show the basis for computation 
including: 

(1) Numbers and types of volunteers 
and rates at which their services are 
valued; 

(2) Valuation of donated space to be 
used in the project, including the number 
of square feet and the annual rental 
value assigned per square foot; 

(3) Determination of use allowance for 
grantee-owned space. (Include 
statement whether space was purchased 
or constructed, totally or in part, with 
federal funds for items (2) and (3)); 

{4) Type and value of other in-kind 
contributions expected. NOTE: 
SPECULATIVE MATCH, OR MATCH 
BASED ON INDEPENDENT 
CONTINGENCIES (SUCH AS RECEIPT 
OF ANOTHER GRANT} WILL NOT BE 
COUNTED TOWARDS THE 
MATCHING REQUIREMENT. 

Column (a): Enter the project title. 

Column (bj: Enter the amount of cash 
and in-kind contributions to be made by 
the applicant. 

Column (cj: Enter the State 
contribution. 

Column (ad): Enter the amount of cash 
and in-kind contributions to be made 
from all other sources. 

Column {e): Enter the total of Columns 
(b), {c), and (d). 

Line 12—Enter total of each Columns 
(b) through (e). The amount in Column 
(e) should be equal to the amount on 
Line 5, Column (f}, Section A. 


Section D—Forecasted Cash Needs 


Line 13—Enter the amount of Federal 
(OCS) cash needed for this grant, by 
quarter, during the budget period. 

Line 14—Enter the amount of cash 
from all other sources needed by quarter 
during the budget period. 

Line 15—Enter the totals of amounts 
on Lines 13 and 14. 


Section E—Budget Estimates of Federal 
Funds Needed for Balance of Project(s) 


No entries are required for OCS 
grants. 


Section F—Other Budget Information 


Line 21—Use this space and 
continuation sheets as necessary to fully 
explain and justify the major items 
included in the budget categories shown 
in Section B. Include sufficient detail to 
facilitate determination of allowability, 
relevance to the project, and cost 
benefits. Particular attention must be 
given to the explanation of any 
requested direct cost budget item which 
requires explicit approval by the Federal 
agency. Budget items which require 
identification and justification shall 
include, but not be limited to, the 
following: 
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A. Salary amounts and percentage of 


time worked for those key individuals 


who are identified in the project 
narrative; 

B. Any foreign travel; 

C. A list of all equipment and 
estimated cost of each item to be 
purchased wholly or in part with grant 
funds which meet the definition of 
nonexpendable personal property 
provided on Line 6d, Section B. Need for 
equipment must be supported in the 
program narrative; 

D. Contractual: Major items or groups 
of smaller items; and 

E. Other: Group into major categories 
all costs for consultants, local 
transportation, space, rental, training 
allowances, staff training, computer 
equipment, travel, etc. Provide a 
complete break down of all costs that 
make up this category. Matching funds 
should also be broken out in the same 
manner as required for Federal funds in 
A through E above. 

Line 22—Enter the type of HHS or 
other Federal agency approved indirect 
rate (provisional, predetermined, final or 
fixed) that will be in effect during the 
funding period, the estimated amount of 
the base to which the rate is applied and 
the total indirect expense. Also, enter 
the date the rate was approved, where 
applicable. Include a copy of the rate 
agreement with the application. 

Line 23—Provide any other 
explanations and continuation sheets 
required or deemed necessary to justify 
or explain any SF-424, Part III entries. 


4. SF-424, PART IV, Program Narrative 


The narrative should not exceed 10 
pages and should include two 
components: (a) the Analysis of Need 
and (b) the Project Design. 

a. Analysis of Need. The application 
should include a description of the 
target area and population to be served 
as well as a discussion of the nature and 
extent of the poverty problem. 

The applicant should also discuss 
known examples of this problem in 
other localities and regions and provide 
an analysis of the impact of the problem 
nationwide. In addition, applicants 
should provide a thorough summary of 
the results of its research conducted in 
order to identify previous and current 
atempts to address the poverty problem 
and describe the limitations of these 
attempts. A bibliography of all the 
sources used in its research must be 
included as an attachment. 

b. Project Design. Each applicant must 
include the following in its project 
design: 

(1) A testable hypothesis that permits 
measurement of the extent to which the 
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target population has achieved greater 
self-sufficiency; 

(2) The rationale for the approach 
being proposed to overcome this 
problem, an explanation showing how 
the approach proposed by the applicant 
is a departure from or a significant 
modification of previous and current 
approaches, and why the applicant 
believes that testing this approach will 
lead to positive outcomes; 

(3) A description of the target group(s) 
including the number of participants and 
beneficiaries and their major 
characteristics that are relevant to the 
hypothesis; 

(4) A thorough description of the 
intervention({s) that will be carried out to 
test the hypothesis with inclusion of 
target dates, in chronological order, by 
which the major events will occur; 

(5) Inclusion of measurable objectives, 
intended project outcomes, and intended 
impact on the problems(s) that are being 
addressed; 

(6) A concise description of all 
partnership agreements that involve 
significant combinations of resources, 
and/or organizations, and includes the 
respective responsibilities of the 
partners and the specific working 
relationships each will have with the 
other. 

(7) Resources needed to continue 
project if the demonstration is 
successful. Explain why one or both of 
the following applies: (a) This 
demonstration, if successful, will show 
how to use existing anti-poverty 
resources more efficiently, and/or (b) 
services or activities conducted under 
this demonstration, if successful, could 
be continued after completion of the 
demonstration project with a 
combination non-Federal and Federal 
funds; and 

(8) If appropriate, a plan for 
identifying impediments to achieving 
self-sufficiency that are caused by 
legislative, administrative, and 
regulatory requirements at the Federal, 
State, and local levels. 


5. Attachments 


The entire application package 
including attachments may not exceed 
30 pages. All the attachments described 
below must be included in the order 
listed. 

a. Bibliography (See 4a above.) 

b. Evaluation Component. A plan for a 
methodologically sound third-party (i.e. 
independent) evaluation of the 
demonstration project must be attached 
and must: 

(1) Clearly identify the hypothesis to 
be tested, the changes (outcome 
objectives) to be produced, the activities 
(interventions) that will produce the 


changes, and the methods (performance 
measures) for measuring the 
performance that will assure both 
internal and external validity. 

(2) Address in a complete, clear, 
concise, and logical manner: 

(a) Applicable accuracy standards 
such as context analysis, defensible 
information sources, valid and reliable 
measurement, systematic data control, 
and analysis of quantitative and 
qualitative information; 

(b) Applicable utility standards such 
as audience identification, evaluator 
credibility, report dissemination, report 
timeliness, and report impact; 

(c) Applicable feasibility standards 
such as cost effectiveness; and 

(d) Applicable proprietary standards 
such as conflict of interest and balanced 
reporting. 

(3) Include procedures that will be 
used to (a) compare information about 
participants and non-participants—the 
comparison groups—and, (b) isolate and 
systematically assess competing 
explanations for the observed outcomes. 
Where the use of comparison groups is 
not practicable, the applicant must 
propose an alternative method to 
validate the hypothesis; 

(4) Include a realistic plan for 
disseminating the project findings, once 
they have been approved by OCS, to 
other eligible entities and to States upon 
request. 

(5) Include provisions for both a 
summative and process evaluation; 

(6) Include a specific working 
definition (consistent with the broad 
definition found in Part A) of “self- 
sufficiency” for this project that permits 
the measurement of incremental 
movement of individuals and families 
from dependency toward self- 
sufficiency. The applicant must include 
an assurance that the evaluation will be 
conducted by an independent entity, i.e. 
an entity organizationally distinct from, 
and not under the control of, the 
applicant. 

c. Statement on Organizational 
History and Management Capability. 

Each applicant must document its past 
efforts and current capability to address 
both the poverty problem and the 
research problem specified in the 
application. The applicant should 
demonstrate that it has (1) experience in 
developing and operating innovative 
projects that utilize a variety of 
resources in a cooperative and problem 
solving arrangement with other 
agencies, and (2) experience specifically 
related to the problem(s) and activities 
proposed in the application. In addition, 
the applicant should describe its 
organizational structure, summarize 
relevant portions, if any, of its corporate 
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mission, strategy, and multi-year plan, 
summarize any examples of recent 
evaluation research it has conducted, 
and provide a current listing of all 
sources of funds and projects operated 
in the applicant's current funding year. 
The applicant should demonstrate and 
document that it has experience in 
designing and/or managing staff- 
conducted or third party (i.e. 
independent) evaluations. 

The application must fully describe 
the experience and skills of the 
proposed project director showing that 
the individual is not only well qualified 
but that his/her professional capabilities 
are relevant to the successful 
implementation of the project. It must 
show clearly that sufficient time of the 
Executive Director and other senior staff 
will be budgeted to assure timely 
implementation and oversight of the 
project. Applications must also fully 
describe the experience and skills of the 
primary person responsible for 
conducting the third-party evaluation. If 
the project director and/or the person 
responsible for conducting the 
evaluation have not yet been identified, 
include a position description for each 
of these persons. 

The applicant should submit for each 
of the partners, any of the above 
information which is relevant. The 
applicant must attach a certification 
from the State Director of the CSBG 
program stating that the applicant is (1) 
an eligible entity as defined in Part A 
and (2) that the applicant has the 
administrative and programmatic 
capability to conduct the proposed 
project. 

The applicant should include 
information that shows how it will 
incorporate the project into its existing 
organizational structure and shows how 
the new activities will result in changes, 
if any, to current projects. 

d. Assurances Affidavit. 

Each applicant must submit an 
Assurances Affidavit in the form and 
language presented below: 


Assurances Affidavit 


The Applicant (undersigned) hereby 
assures and certifies that, if selected for 
a grant award under the Demonstration 
Partnership Program, it will comply with 
(1) Title VI of the Civil Rights Act of 
1964 (Pub. L. 88-3521) and with all the 
requirements imposed by the 
Department of Health and Human 
Services (DHHS) regulations issued 
pursuant to this Title and referenced in 
Attachment C to this program 
announcement; (2) Section 504 of the 
Rehabilitation Act of 1973 as amended 
(29 U.S.C. 794) and with all requirements 
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imposed by the applicable DHHS 
regulation (45 CFR Part 84) referenced in 
Attachment D to this program 
announcement; and (3) all the 
regulations, policies, guidelines and 
requirements including 45 CFR 74 and 
OMB Circulars No. A-102, A-110 and 
applicable cost principles (Circulars A- 
21, A-87 and A-122) as they relate to the 
application, acceptance and use of 
Fecleral funds for this Federally assisted 
project. 

The applicant further agrees that if it 
is selected for a grant award under the 
Demonstration Partnership Program, it 
will submit to OCS DHHS Forms 441 
and 641 described in Attachments C and 
D to this program announcement. 


Date 


. 


Signature and Title of Authorized Official 


Part G—Post-Award Requirements 


The official award document is the 
Notice of Grant Award which sets forth 
in writing to the recipient the amount of 
funds awarded, the purpose of the 
award, other terms and conditions of the 
award, the effective date of the award, 
the budget period for which support is 
given, the total project period for which 
support is contemplated and the total 
recipient financial participation 
required. 

In addition to the General Conditions 
and Special Conditions (where the latter 
are warranted) which will be applicable 
to grants, grantees will be subject to the 
provisions of appropriate Office of 
Management and Budget Circulars, for 
example, A-102 or A-110 and A-122, the 
last of which, among other provisions, 
prohibits the use of grant funds for (a) 
electioneering activities at the Federal, 
State or local level and (b) attempts to 
influence Federal or State legislation 
through either grassroots lobbying or 
direct contacts with Federal or State 
legislators or their staffs. 

Grantees will be required to submit 
narrative quarterly progress reports, 
quarterly financial reports and a final 
audit of the project costs. (Costs 
associated with the completion and 
submission of the required grant audit 
may be chargeable to the grant and will 
not be considered as part of the up to 
10% of the grant that is allowable for 
administrative costs.) 

Grantees who will be charging 
administrative costs to the OCS grant 
will have to assure that such costs are 
identifiable in their records in order that 
auditors and OCS personnel can verify 
that the 10% administrative cost 
limitation is not exceeded where such 
limitation is applicable. 


Applicant (Type or Print) 


In addition grantees will be required 
to submit within sixty days of the 
termination of the project a final 
summative evaluation report and a 
process evaluation report. These reports 
will be submitted in accordance with 
instructions to be provided by OCS, and 
will be the basis for the dissemination 
effort to be conducted by the Office of 
Community Services. 

David J. Kirker, 
Acting Director, OCS, Deputy Administrator, 
Family Support Administration. 
Attachment A—Annual Update of 
Poverty Income Guidelines 
Attachment B—SF—424, Federal 
Assistance, Parts 1 through V 
Attachment C—Assurance of 
Compliance with the Department of 
Health and Human Services 
Regulation under Title VI of the 
Civil Rights Act of 1964 
Attachment D—Assurance of 
Compliance with Section 504 of the 
Rehabilitation Act of 1973, as 
amended 


Attachment A—Annual Update of the 
Poverty Income Guidelines 


This notice provides the 1988 update 
of the proverty income guidelines 
required by sections 652 and 673(2) of 
the Omnibus Budget Reconciliation Act 
of 1981 (Pub. L. 97-35). As required by 
the statute, this update reflects last 
year’s change in the Consumer Price 
Index (CPI-U); it was accomplished 
using the same methodology used in 
previous years. 

These poverty income quidelines are 
used as an eligibility criterion by a 
number of Federal programs. The 
guidelines are a simplified version of the 
Federal government's statistical poverty 
thresholds used by the Bureau of the 
Census to prepare its statistical 
estimates of the number of persons and 
families in poverty. The poverty income 
guidelines issued by the Department of 
Health and Human Services (formerly 
by the Community Services 
Administration) are used for 
administrative purposes—for instance, 
for determining whether a person or 
family is financially eligible for 
assistance or services under a particular 
Federal program. The poverty 
thresholds are used primarily for 
statistical purposes. 

In certain cases, as noted in the 
relevant authorizing legislation or 
program regulations, a program uses the 
poverty income guidelines as only one 
of several eligibility criteria, or uses a 
modification of the guidelines (for 
example, 130 percent or 185 percent of 
the guidelines). Some other programs, 
while not using the guidelines as a 
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criterion of individual eligibility, use 
them for the purpose of giving priority to 
lower-income persons or familes in the 
provision of assistance or services. In 
some cases, these poverty income 
guidelines may not become effective for 
a particular program until a regulation 
or notice specifically applying to the 
program in question has been issued. 

The poverty guidelines given below 
are applicable to both farm and nonfarm 
families. 

The following definitions (derived for 
the most part from language used in U.S. 
Bureau of the Census, Current 
Population Reports, series P-60, No. 158 
and earlier reports in the same series) 
are made available for use in connection 
with the poverty income guidelines. 
Programs may use somewhat different 
definitions. 

{a) Family. A family is a group of two 
or more persons related by birth, 
marriage, or adoption who reside 
together; all such related persons are 
considered as members of one family. 
For instance, if an older married couple, 
their daughter and her husband and two 
children, and the older couple's nephew 
all lived in the same house, they would 
all be considered members of a single 
family. If a household includes more 
than one family and/or more than one 
unrelated individual, the poverty 
guidelines are applied separately to 
each family and/or unrelated individual, 
and not to the household as a whole. 

(b) Family unit of size one. In 
conjunction with the poverty income 
guidelines, a family unit of size one is an 
unrelated individual (as defined by the 
Census Bureau)—that is, a person 15 
years old or over (other than an inmate 
of an institution) who is not living with 
any relatives. An unrelated individual 
may be the sole occupant of a housing 
unit, or may be residing in a housing unit 
(or in group quarters such as a rooming 
house) in which one or more persons 
also reside who are not related to the 
individual in question by birth, 
marriage, or adoption. (Examples of 
unrelated individuals residing with 
others include a lodger, a foster child, a 
ward, or an employee.) 

(c) Income. Refers to total annual cash 
receipts before taxes from all sources, 
with the exceptions noted below. 
Income data for a part of a year may be 
annualized in order to determine 
eligibility—for instance, by multiplying 
by four the amount of income received 
during the most recent three months. 
Income includes money wages and 
salaries before any deductions. Income 
also includes net receipts from nonfarm 
or farm self-employment (receipts from 
a person's own business or from an 





11196 


owned or rented farm after deductions 
for business or farm expenses). Income 
includes regular payments from social 
security, railroad retirement, 
unemployment compensation, strike 
benefits from union funds, workers’ 
compensation, veterans’ payments, 
public assistance (including Aid to 
Families with Dependent Children, 
Supplemental Security Income, and non- 
Federally-funded General Assistance or 
General Relief money payments), 
training stipends, alimony, child support, 
and military family allotments or other 
regular support from an absent family 
member or someone not living in the 
household; private pensions, 
government employee pensions 
(including military retirement pay), and 
regular insurance or annuity payments; 
college or university scholarships, 
grants, fellowships, and assistantships; 
and dividends, interest, net rental 
income, net royalties, periodic receipts 
from estates or trusts, and net gambling 
or lottery winnings. 

As defined here, income does not 
include the following types of money 
received: capital gains; any assets 
drawn down as withdrawals from a 
bank, the sale of property, a house, or a 
car; one-time payments from a welfare 
agency to a family or person who is in 
temporary financial difficulty; tax 
refunds, gifts, loans, lump-sum 


inheritances, one-time insurance 
payments, or compensation for injury. 
Also excluded are noncash benefits, 
such as the employer-paid or union-paid 
portion of health insurance or other 
employee fringe benefits, food or 
housing received in lieu of wages, the 
value of food and fuel produced and 
consumed on farms, the imputed value 
of rent from owner-occupied nonfarm or 
farm housing, and such Federal noncash 
benefit programs’as Medicare, 
Medicaid, Food Stamps, school lunches, 
and housing assistance. 


1988 POVERTY INCOME GUIDELINES FOR 
Att STATES (EXCEPT ALASKA AND HA- 
WAI) AND THE DISTRICT OF COLUMBIA 


Poverty 


Size of family unit guideline 


$5,770 


For family units with more than 8 
members, add $1,960 for each additional 
member. 
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POVERTY INCOME GUIDELINES FOR 
ALASKA 


Size of family unit 


For family units with more than 8 
members, add $2,450 for each additional 
member. 


POVERTY INCOME GUIDELINES FOR 
HAWAII 


Size of family unit 


For family units with more than 8 
members, add $2,250 for each additional 
member. 


BILLING CODE 4150-04-M 
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ATTACHMENT B 


3. STATE 


FEDERAL ASSISTANCE APPLI- 


CATION 
(OENTI- 


(C0 NOTICE OF INTENT (OPTIONAL) ’ Tb DATE joes 
Year month day ASSIGNED Year month day 


19 BY STATE 19 


5. EMPLOYER IDENTIFICATION NUMBER (EIN) 


6. TITLE 


Project.) 


9. AREA OF PROJECT IMPACT (Names of cities, counties, states, etc.) 


SECTION |I—APPLICANT/RECIPIENT DATA 


. 


+ 


oo 


15. PROJECT START 
DA Year month day 


soe 


20. EXISTING FEDERAL GRANT 
IDENTIFICATION NUMBER 


21 REMARKS ADDED 


LU) ves _[) no 


SECTION II-CERTIFICATION 


alana oa 
Year month day 25. FEDERAL APPLICATION IDENTIFICATION NUMBER | 26. FEDERAL GRANT IDENTIFICATION 


27. TAK! 26. 30. 
ACTION EN Year month day STARTING 


O a. AWARDED 29. ACTION DATE 19 OATE 19 
.00] 31. CONTACT FOR ADDITIONAL INFORMA- 32. Year month date 


Year month date 


TION (Name and telephone number) ENOING 
DATE 19 


33. REMARKS ADDED 


LI ves =) v0 


STANDARD FORM 424 PAGE 1 (Rev. 4-84) 
Prescribed by OMB Circular A-102 
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SECTION IV-REMARKS (Please referencethe proper item number from Sections I, Il or Ill, if applicable) 


STANDARD FORM 424 PAGE 2 (10-75) 
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OMB NO 0348-0006 


PART Il 
PROJECT APPROVAL INFORMATION 


Does this assistance request require 
State, local regional, or other priority rating? 
Yes 


No 
item 2 

Does this assistance request require State, or local 
advisory, educational or health clearances? 


tS 


lem 3 : 
Does this assistance request require State, local, 
regional or other planning approval? 

pies WOR... No 
Item 4 
Is the proposed project covered by an approved compre- 
hensive plan? 


Yes No 


item 5 
Will the assistance requested serve a Federal 
installation? Yes ______ No 
item 6. 
Will the assistance requested be on Federal land or 
installation? 

ae ae 
ltem 7 
Will the assistance requested have an impact-or effect 
on the environment 

Yes 


Item 8. 
Will the assistance requested cause the displacement 
of individuals, families, businesses, or farms? 

cise NOB No 
item 9. 
Is there other related assistance on this project previous, 
pending, or anticipated 


Yes No 


Name of Governing Body __ 
Priority Rating __ 


Name of Agency or 
Board | 


(Attach Documentation) 


Name of Approving Agency 


C) 


Check one State J 
Local L_] 
Regional OJ 
Location of Plan ____ 


Name of Federa! Instailation 
Federal Population benefiting from Project 


Name of Federal Installation 
Location of Federal Land 
Percent of Project 


See instructions for additional information to be 
provided. 


Number of: 
Individuals 
Families 
Businesses 
Farms 


See instructions for additional information to be 
provided. 
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PART Ill - BUDGET INFORMATION 


_ Program, Federa Estimated Unobligated Funds New or Revised Budge 
or Activity Catalog No. Federal Non-Federal 
a b c d 


$. TOTALS ee es 


SECTION B - BUDGET CATEGORIES 


- Grant Program, Function or Activity 
6. Object Class Categories oor 


i. Total Direct Charges 
j. Indirect Charges 
k. TOTALS 


7. Program income 
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SECTION C - NON-FEDERAL RESOURCES 


a) Grant Program b) APPLICANT c) STATE d) OTHER SOURCES e) TOTALS 


12. TOTALS 
SECTION D - FORECASTED CASH NEEDS 


Total for 1st Year 3rd Quarter 4th Quarter 
13. Federal 


i a I Ne ns 
14. Non-Federal i Ba a a 
15. TOTAL I I Se ee 


SECTION E - BUDGET ESTIMATES OF FEDERAL FUNDS NEEDED FOR BALANCE OF THE PROJECT 
FUTURE FUNDING PERIODS (YEARS 


(2) Grant Program (@ FOURTH 
$ 


_ TS SEAR 
; i ei il a a 
er aaah eae ag Be aa ithe ha 
aN aE a 
20. TOTALS $ $ $ 


SECTION F - OTHER BUGSET INFORMATION 
(Attach Additional Sheets if Necessary) 


21. Direct Charges: 


22. Indirect Charges: 


PART IV PROGRAM NARRATIVE (Attach per instruction) 
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PART V 


ASSURANCES 


The Applicant hereby assures and certifies that it will comply with the regulations, policies, guidelines 
and requirements, including 45 CFR Part 74 and OMB Circulars No. A-102, A-110 and applicable cost 
principles, (Circulars: A-21, ‘‘Educational Institutions’’; A-87, ‘Cost Principles for State and Local Govern- 
ments’’; and A-122, ‘‘Nonprofit Organizations”), as they relate to the application, acceptance and use 
of Federal funds for this Federally assisted project. Also the applicant assures and certifies with respect 


to the grant that: 


7 


It possesses legal authority to apply for the 
grant; that a resolution, motion or similar ac- 
tion has been duly adopted or passed as an 
official act of the applicant’s governing body, 
authorizing the filing of the application, in- 
cluding all understandings and assurances 
contained therein, and directing and authoriz- 
ing the person identified as the official 
representative of the applicant to act in con- 
nection with the application and to provide 
such additional information as may be 
required. 


It will comply with Title VI of the Civil Rights 
Act of 1964 (P.L. 88-352) and in accordance 
with Title Vi of that Act, no person in the 
United States shall, on the ground of race, 
color, or national origin, be excluded from par- 
ticipation in, be denied the benefits of, or be 
otherwise subjected to discrimination under 
any program or activity for which the appli- 
cant receives Federal financial assistance 
and will immediately take any measures 
necessary to effectuate this agreement. 


It will comply with Title VI of the Civil Rights 
Act of 1964 (42 USC 2000d) prohibiting 
employment discrimination where (1) the 
primary purpose of a grant is to provide 
employment or (2) discriminatary employment 
practices will result in unequal treatment of 
persons who are or should be benefiting from 
the grant-aided activity. 


It will comply with requirements of the provi- 
sions of the Uniform Relocation Assistance 
and Real Property Acquisition Act of 1970 
(P.L. 91-646) which provides for fair and 
equitable treatment of persons displaced as 
a result of Federal and federally-assisted 
programs. 


It will comply with the provisions of the Hatch 
Act which limit the political activity of State 
and local government employees. 


It will comply with the minimum wage and 
maximum hours provisions of the Federal Fair 
Labor Standards Act (29 U.S.C. 201) as they 
apply to employees of institutions of higher 
education, hospitals, other nonprofit organi- 
zations, and to employees of State and local 
governments who are not employed in inte- 
gral operations in areas of traditional govern- 
mental functions. 


Head Start, Certification of Minimum Wage: 
It certifies that it has reviewed the salary struc- 
tures and wages for all positions and certifies 
that persons employed in carrying out this 
program shall not receive compensation at a 
rate which is (a) in excess of the average rate 
of compensation paid in the area to persons 
providing substantially comparable services; 
or (b) less than the minimum wage rate pre- 
scribed in section 6(a). of the Fair Labor 
Standards Act of 1938. Documentation of the 
methods by which it established wage scales 
is available in their files for review by audit 
and HDS personnel. 


It will establish safeguards to prohibit 
employees from using their positions for a 
purpose that is or gives the appearance of 
being motivated by a desire for private gain 
for themselves or others, particularly those 
with whom they have family, business, or 
other ties. 


It will give the sponsoring agency or the 
Comptroller General through any authorized 
representative the access to and the right to 
examine all records, books, papers, or 
documents related to the grant, including the 
records of contractors and subcontractors 
performing under the grant. 


It will comply with all requirements imposed 
by the Federal sponsoring agency concerning 
special requirements of law, program require- 
ments, and other administrative requirements. 





ee 


10. 
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It will insure that the facilities under its owner- 
ship, lease or supervision which shall be 
utilized in the accomplishment of the project 
are not listed on the Environmental Protec- 
tion Agency's (EPA) list of Violating Facilities 
and that it will notify the Federal grantor 
agency of the receipt of any communication 
from the Director of the EPA Office of Federal 
Activities indicating that a facility to be used 
in the project is under consideration for listing 
by the EPA. 


The phrase ‘‘Federal financial assistance” includes 
any form of loan, grant, guaranty, insurance pay- 
ment, rebate, subsidy, disaster assistance loan or 
grant, or any other form of direct or indirect Federal 
assistance. 


11. 


It will comply with the flood insurance pur- 
chase requirements of Section 102(a) of the 
Flood Disaster Protection Act of 1973, Public 
Law 93-234, 87 Stat. 975, approved Decem- 
ber 31, 1976. Section 102(a) requires, on and 
after March 2, 1975, the purchase of flood in- 
surance in communities where such insur- 
ance is available as a condition for the receipt 
of any Federal financial assistance for con- 
struction or acquisition purposes for use in 
any area that has been identified by the 
Secretary of the Department of Housing and 
Urban Development as an area having spe- 
cial flood hazards. 


It will assist the Federal grantor agency in its 
compliance with Section 106 of the National 
Historic. Preservation Act of 1966 as amended 
(16 U.S.C. 470), Executive Order 11593, and 
the Archeological and Historic Preservation 
Act of 1966 (16 U.S.C. 469a-1 et seq.) by 
(a) consulting with the State Historic Preser- 
vation Officer on the conduct of investiga- 
tions, as necessary, to identify properties 
listed in or eligible for inclusion in the National 
Register of Historic Places that are subject to 
adverse effects (see 36 CFR Part 800.8) by 
the grantee’s activity and notifying the 
Federal grantor agency of the existence of 
any such properties, and by (b) complying 
with all requirements established by the 
Federal grantor agency to avoid or mitigate 
adverse effects upon such properties. 


Applicants for the Administration for Native 
Americans Programs, hereby certify in ac- 
cordance with 45 CFR 1336.53, that the finan- 
cial assistance provided by the Office of 
Human Development Services for the speci- 


fied activities to be performed under this pro- 
gram, will be in addition to, and not in 
substitution for, comparable activities pro- 
vided without Federal assistance. 


It will comply with the Age Discrimination Act 
of 1975 enacted as an amendment to the 
Older Americans Act (Pub. L. 94-135), which 
provides that: No person in the United States 
shall, on the basis of age be excluded from 
participation in, be denied the benefits of, or 
be subjected to discrimination under, any pro- 
gram or activity for which the applicant 
receives Federal financial assistance. 


It will comply with Section 504 of the Rehabil- 
itation Act of 1973, as amended (29 U.S.C. 
794), all requirements imposed by the appli- 
cable HHS regulation (45 C.F.R. Part 84), and 
all guidelines and interpretations issued pur- 
suant thereto, which prohibits discrimination 
on the basis of handicap in programs and ac- 
tivities receiving Federal financial assistance. 


It will comply with Title 1X of the Education 
Amendments of 1972 (20 U.S.C. 1681, et seq.) 
which prohibits discrimination on the basis of 
sex in education programs and activities re- 
ceiving Federal financial assistance (whether 
or not the programs or activities are offered 
or sponsored by an educational institution). 


It will comply with Pub. L. 93-348 as imple- 
mented by Part 46 of Title 45 (45 CFR 46, 42 
U.S.C. 2891) regarding the protection of 
human subjects involved in research, devel- 
opment, and related activities supported by 
the grant. 


It will comply with the equal opportunity 
clause prescribed by Executive Order 11246, 
as amended, and will require that its sub- 
recipients include the clause in all construc- 
tion contracts and subcontracts which have 
or are expected to have an aggregate value 
within a 12-month period exceeding $10,000, 
in accordance with Department of Labor regu- 
lations at 41 CFR Part 60. 


It will include, and will require that its subre- 
cipients include, the provision set forth in 29 
CFR 5.5(c) pertaining to overtime and unpaid 
wages in any nonexempt nonconstruction 
contract which involves the employment of 
mechanics and laborers (including watchmen, 
guards, apprentices, and trainees) if the con- 
tract exceeds $2,500. 
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ATTACHMENT C 


ASSURANCE OF COMPLIANCE WITH THE DEPARTMENT OF 
HEALTH AND HUMAN SERVICES REGULATION UNDER 
TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 


(hereinafter called the ‘‘Applicant’’) 
Name of Applicant (type or print) 


HEREBY AGREES THAT it will comply with Title V1 of the Civil Rights Act of 1964 (P.L. 
88-352) and all requirements imposed by or pursuant to the Regulation of the Department 
of Health and Human Services (45 C.F.R. Part 80) issued pursuant to that title, to the end 
that, in accordance with Title VI of that Act and the Regulation, no person in the United 
States shall, on the ground of race, color, or national origin, be excluded from participation 
in, be denied the benefits of, or be otherwise subjected to discrimination under any program 
or activity for which the Applicant receives Federal financial assistance from the Depart- 
ment; and HEREBY GIVES ASSURANCE THAT it will immediately take any measures 
necessary to effectuate this agreement. 


If any real property or structure thereon is provided or improved with the aid of Federal 
financial assistance extended to the Applicant by the Department, this Assurance shall obligate 
the Applicant, or in the case of any transfer of such property, any transferee, for the period 
during which the real property or structure is used for a purpose for which the Federal financial 
assistance is extended or for another purpose involving the provision of similar services or 
benefits. If any personal property is so provided, this Assurance shall obligate the Applicant 
for the period during which it retains ownership or possession of the property. In all other 


cases, this Assurance shall obligate the Applicant for the period during which the Federal 
financial assistance is extended to it by the Department. 


THIS ASSURANCE is given in consideration of and for the purpose of obtaining any and 
all Federal grants, loans, contracts, property, discounts or other Federal! financial assistance 
extended after the date hereof to the Applicant by the Department, including installment 
payments after such date on account of applications for Federal financial assistance which 
were approved before such date. The Applicant recognizes and agrees that such Federal finan- 
cial assistance will be extended in reliance on the representations and agreements made in 
this Assurance, and that the United States shall have the right to seek judicial enforcement 
of this Assurance. This Assurance is binding on the Applicant, its successors, transferees, 
and assignees, and the person or persons whose signatures appear below are authorized to 
sign this Assurance on behalf of the Applicant. 


Date 
Applicant (type or print) 


Signature and Title of Authorized Official 


Applicant's mailing address 


NOTE: If this form is not returned with the application for financial assistance, return it 
to DHHS, Office for Civil Rights, 330 Independence Ave., S.W., Washington, D.C. 20201 


HHS-441 (Rev. 12/82) 
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ATTACHMENT D 
DEPARTMENT OF HEALTH AND HUMAN SERVICES 


ASSURANCE OF COMPLIANCE WITH SECTION $04 OF THE 
REHABILITATION ACT OF 1973, AS AMENDED 


The undersigned (hereinafter called the “‘recipient’?) HEREBY AGREES THAT it will comply 
with Section $04 of the Rehabilitation Act of 1973, as amended (29 U.S.C. 794), all require- 
ments imposed by the applicable HHS regulation (45 C.F.R. Part 84), and all guidelines and 
interpretations issued pursuant thereto. 


Pursuant to §84.5(a) of the regulation [45 C.F.R. 84.5(a)], the recipient gives this Assurance 
in consideration of and for the purpose of obtaining any and all Federal grants, loans, con- 
tracts (except procurement contracts and contracts of insurance or guaranty), property, dis- 
counts, or other Federal financial assistance extended by the Department of Health and Human 
Services after the date of this Assurance, including payments or other assistance made after 
such date on applications for Federal finaritia] assistance that wefe approved before such 
date. The recipient recognizes and agrees that such Federal financial assistance will be extended 
in reliance on the representations and agreements made in this Assurance and that the United 
States will have the right to enforce this Assurance through lawful means. This Assurance 
is binding on the recipient, its successors, transferees, and assignees, and the person or persons 
whose signatures appear below are authorized to sign this Assurance on behalf of the recipient. 


This Assurance obligates the recipient for the period during which Federal financial assistance 
is extended to it by the Department of Health and Human Services or, where the assistance 
is in the form of real or personal property, for the period provided for in §84.5(b) of the 
regulation [45 C.F.R. 84.5(b)). 


The recipient: [Check (a) or (b)} 
a. ( ) employs fewer than fifteen persons; 
b. ( ) employs fifteen or more persons and, pursuant to §84.7(a) of the regulation 


[45 C.F.R. 84.7(a)}, has designated the following person(s) to coordinate its 
efforts to comply with the HHS regulations: 


Name of Designee(s) (Type or Print) 


Name of Recipient (Type or Print) Street Address or P.O. Box 


(IRS) Employer Identification Number City 


State Zip 


I certify that the above information is complete and correct to the best of -my knowledge. 


Date Signature and Title of Authorized Official 


If there has been a change in name or ownership within the last year, please PRINT the former 
name below: 


NOTE: If this form is not returned with the application for financial assistance, return it 
to DHHS, Office for Civil Rights, 330 Independence Avenue, S.W., Washington, D.C. 20201. 


HHS-641 (Re 12/82) 


[FR Doc. 88-7406 Filed 44-88; 8:45 am] 
BILLING CODE 4150-04-c 


BEST COPY AVAILABLE 
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DEPARTMENT OF EDUCATION 
34 CFR Parts 600 and 668 


Institutional Eligibility Under the 
Higher Education Act of 1965, as 
Amended, and Student Assistance 
General Provisions 


AGENCY: Department of Education. 
ACTION: Final regulations. 


SUMMARY: The Secretary adopts 
regulations on how the Secretary 
determines whether institutions and 
schools of postsecondary education 
satisfy the statutory definitions of the 
following terms set forth in the Higher 
Education Act of 1965, as amended 
(HEA): “institution of higher education,” 
“proprietary institution of higher 
education,” “postsecondary vocational 
institution,” and “vocational school.” 
Designation by the Secretary as an 
eligible institution of higher education, 
proprietary institution of higher 
education, postsecondary vocational 
institution, or vocational school is a 
prerequisite for participating in the 
student financial assistance and other 
programs authorized by the HEA. 


EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments, 
with the exception of §§ 600.4, 600.5, 
600.6, 600.7, 600.8, 600.30 and 600.31. 
Those sections will become effective 
after the information collection 
requirements contained in those 
sections have been submitted by the 
Department of Education and approved 
by the Office of Management and 
Budget under the Paperwork Reduction 
Act of 1980. However, § 600.3 (c) and (d) 
take effect on July 1, 1988. If you want to 
know the effective date of these 
regulations, call or write the Department 
of Education contact person. 


FOR FURTHER INFORMATION CONTACT: 
Virginia G. Re, U.S. Department of 
Education, Office of Postsecondary 
Education, 400 Maryland Avenue SW., 
(Regional Office Building 3, Room 3030), 
Washington, DC 20202. Telephone 
number (202) 732-4906. 


SUPPLEMENTARY INFORMATION: These 
regulations primarily recodify 
regulations contained in Subpart A of 
the Student Assistance General 
Provisions regulations, 34 CFR Part 668. 
The recodified provisions include the 
definitions of the terms “institution of 
higher education,” “proprietary 
institution of higher education,” 
“postsecondary vocational institution,” 
and “vocational school.” Other 
recodified provisions include the 


sections in 34 CFR Part 668, Subpart B, 
dealing with “Contracting for 
educational programs or courses,” and a 
“Change in ownership or control.” These 
recodified provisions are being deleted 
from the Student Assistance General 
Provisions regulations, 34 CFR Part 668. 

These regulations also include a 
provision dealing with the transfer-of- 
credit alternative to accreditation 
(formerly known as three-institional- 
certification or “3-I-C”) that is currently 
contained in the rule published in the 
Federal Register on August 20, 1970, 35 
FR 13324, by the Commissioner of 
Education of the Office of Education, 
U.S. Department of Health, Education, 
and Welfare. The August 20, 1970 
“three-institutional-certification” rule, 
entitled “Procedure for Qualification 
Under Three-Institutional-Certification 
Method,” is hereby revoked. 

The notice of proposed rulemaking, 
published in the Federal Register on 
October 21, 1986, 51 FR 37366-37378, 
included proposed amendments to the 
regulations governing the College 
Housing Program, 34 CFR Part 614. The 
College Housing Program was formerly 
authorized by the Housing Act of 1950. 
However, since the College Housing 
Program is now authorized by Title VI 
of the HEA and is, therefore, subject to 
this part, the amendment to 34 CFR Part 
614 is no longer necessary. 


Revisions to the Notice of Proposed 
Rulemaking 


The Secretary published a notice of 
proposed rulemaking (NPRM) in the 
Federal Register of October 21, 1986, 51 
FR 37366-37378. The following is a 
listing of the changes made in those 
proposed regulations. A more complete 
discussion of the comments received in 
response to the NPRM is contained in 
the Appendix—Summary of Comments 
and Responses. 


Section 600.2 Definitions. 


One-year and six-month training 
programs. The Secretary has amended 
the proposed definitions of a “one-year 
training program” and a “six-month 
training program” by deleting the 
proposed requirement in each definition 
that would have required a one-year 
training program and a six-month 
training program each to contain a 
minimum number of calendar days. The 
Secretary has also modified the 
proposed definitions be deleting the 
proposed provision that would have 
required an institution that uses credit 
hours or units to measure the academic 
progreess of a one-year or a six-month 
training program to be specifically 
legally authorized by the appropriate 
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State agency to measure academic 
progress in credit hours. 

In the proposed definitions of a six- 
month and a one-year training program, 
the Secretary had proposed measuring 
academic progress both in calendar days 
and in clock hours or credit hours as a 
response to abuses that the Secretary 
had discovered among institutions 
which, by arbitrarily assigning credit 
values to programs that were previously 
conducted in clock hours, were able to 
establish eligibility for academic 
programs which would not otherwise be 
eligible. The Secretary needs assurances 
as to whether institutions are in fact 
providing six-month or one-year training 
programs. 

A great number of commenters 
opposed the minimum number of 
calendar days requirement of the 
proposed definitions of a six-month 
training program and a one-year training 
program. As a result, the Secretary 
convened a series of meetings with 
representatives of the nationally 
recognized accrediting agencies and 
associations to share his concerns and 
to request assistance in curtailing 
further abuse of the student assistance 
programs through measurement of 
academic progress management. As a 
result of those discussions, the Secretary 
and the accrediting agencies agreed that 
the accrediting agencies and 
associations would recommend to the 
Secretary procedures by which the 
accrediting agencies and associations 
would standardize the review and 
approval of clock-hour and credit-hour 
conversions. Consequently, the 
Secretary has modified the proposed 
definitions of a six-month and a one- 
year training program by deleting the 
minimum number of calendar days 
requirement. However, should the 
accrediting agencies and associations 
not provide recommendations of clock- 
hour and credit-hour conversion 
standards that are acceptable to the 
Secretary within three months of the 
publication of these regulations, the 
Secretary may again propose to modify 
the definitions of a six-month training 
program and a one-year training 
program in § 600.2 to include minim m 
calendar days. 


Section 600.3 Special conditions. 


Legally authorized program of 
education. One of the elements of the 
definition of an eligible institution under 
sections 435(b) and 1201(a) of the HEA 
is that the institution be legally 
authorized in the State in which it is 
located to provide a program of 
education beyond secondary education. 
Similarly, one of the elements of the 
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definition of a vocational school under 
section 435(c) of the HEA is that the 
school be legally authorized in the State 
in which it is located to provide a 
program of postsecondary vocational or 
technical education. In many States, the 
manner in which an institution or school 
measures its educational programs, i.e., 
in credit hours or clock hours, is 
relevant to the State determining 
whether to give an institution or school 
the legal authority to provide 
postsecondary education in that State. 
The Secretary has added paragraphs (c) 
and (d) to § 600.3, “Special conditions,” 
to clarify the Secretary's existing policy 
with regard to the relationship between 
an institution being legally authorized to 
provide a postsecondary education 
program in a State and the manner in 
which the institution provides that 
program, i.e., clock hours or credit hours, 
in that State. 

Some States require a certain type of 
institution or school to measure its 
educational programs in clock hours in 
order to be legally authorized in that 
State to provide a program of 
postsecondary education. Therefore, 
that type of institution or school located 
in that State qualifies as an eligible 
institution or school under the relevant 
HEA statutory definition only if it 
measures its educational programs in 
clock hours. The Secretary has amended 
§ 600.3 by adding paragraph (c), which 
will take effect July 1, 1988, to make this 
requirement explicit in the regulations. 

Other States require a certain type of 
institution or school to use clock hours 
to measure its educational programs in 
order to receive a State license or 
charter. Some of these States may then 
permit an institution or school, once it 
has received that license or charter, to 
measure its educational programs in 
credit hours for other purposes. 
However, for the purpose of satisfying 
the statutory definitions of an eligible 
institution or school under the HEA, the 
Secretary considers these institutions or 
schools to be legally authorized to 
provide a program of postsecondary 
education in these States only if they 
provide their educational programs in 
clock hours because that was a required 


element in receiving a license or charter - 


from the State. The Secretary has further 
amended § 600.3 by adding paragraph 
(d), which also takes effect July 1, 1988, 
to make this requirement explicit in the 
regulations. 

A third category of States may not 
require an institution or school to 
measure its educational programs in 
clock or credit hours for the purpose of 
receiving a license or charter but may 
require an institution or school to 


indicate in its application for a license 
or charter the method used to measure 
those programs. The Secretary considers 
that the application procedures that a 
State uses to govern the awarding of a 
license or charter to be relevant to a 
determination under the HEA of 
whether an institution or school is 
legally authorized in that State to 
provide a program of postsecondary 
education. Accordingly, if an institution 
uses clock hours in its application for a 
license or charter and then wishes to 
use credit hours, it must reapply to the 
State and receive a license or charter 
from the State based upon its 
application in credit hours before the 
Secretary will consider the institution as 
being legally authorized in the State in 
which it is located to provide a 
postsecondary education program in 
credit hours. 


Section 600.7 Vocational school. 


The Secretary has modified the 
definition of a vocational school by 
deleting the proposed requirement that 
would have required a vocational 
education program to consist of a 
minimum of 90 calendar days as well as 
the proposed requirement which would 
have required a vocational school that 
measures academic progress in credit 
hours to be specifically authorized by 
the appropriate State agency to measure 
in credit hours or units. 


Section 600.8 Transfer-of-credit 
alternative to accreditation. 


The Secretary has amended the 
proposed regulations to clarify the 
conditions under which a student is 
considered to have “transferred” from 
an unaccredited applicant institution to 
an accredited institution. The Secretary 
has included in § 600.8((b)(2)) a 
provision that, for the purpose of 
satisfying the requirements of the 
transfer-of-credit alternative to 
accreditation, a student who remains 
enrolled as a regular student at the 
unaccredited applicant institution will 
not be considered as having transferred 
to an accredited institution even if the 
student also enrolls in the accredited 
institution. 

The Secretary has also amended the 
regulations by adding the requirement 
that an unaccredited applicant 
institution that is requesting eligibility to 
participate in HEA programs under the 
“transfer-of-credit” alternative to 
accreditation must include in its 
institutional eligibility application, for 
each transfer student, the dates on 
which each transfer student attended his 
or her first class at both the applicant 
unaccredited institution and the 
accredited institution. 
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Section 600.9 Written agreement 
between an eligible institution and 
another institution or organization. 


The Secretary has amended the 
regulations that proposed to permit an 
eligible institution to retain its eligibility 
despite the fact that it contracts with an 
ineligible institution or organization for 
the latter to provide a portion of its 
educational program. Under the revised 
regulations, the ineligible institution or 
organization may provide not more than 
50 percent of the educational program of 
a student enrolled in the eligible 
institution. In addition, the ineligible 
institution or organization may provide 
between 26 and 50 percent of the 
educational program of a student 
enrolled in the eligible institution only if 
the eligible institution and the ineligible 
institution or organization are not 
owned or controlled by the same 
individual, partnership, or corporetion 
and the eligible institution's accrediting 
agency or association determines that 
the contract meets its standards for the 
contracting of educational services. 


Section 600.10 Date, extent, duration, 
and consequences of eligibility. 


Extent of eligibility. The Secretary 
has modified the proposed regulations 
by eliminating the proposed requirement 
which would have required the 
Secretary to make a determination of 
eligibility of each educational program 
that an institution establishes after the 
institution receives its initial eligibility 
determination. 

In addition, the Secretary has 
amended the proposed regulations by 
adding new paragraphs (c) and (d) in 
§ 600.10. Paragraph (c), entitled 
“Subsequent additions of educational 
programs,” sets forth the responsibility 
of an institution that has been 
designated by the Secretary as an 
eligible institution if it adds educational 
programs after that designation. 
Specifically, the institution need not 
apply to the Secretary to have those 
additional educational programs 
designated as eligible programs but may 
determine on its own whether those 
programs satisfy the relevant statutory 
and regulatory eligibility requirements. 
However, if an institution incorrectly 
determines that an educational program 
satisfies the applicable statutory and 
regulatory eligibility provisions, the 
institution is liable to repay to ED ali the 
student financial assistance and other 
ED program funds it or its students 
received who were enroiled in that 
educational program. 

Duration of eligibility. The Secretary 
has added § 600.10(d), entitled 
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“Duration of eligibility,” to require each 
eligible institution to renew its 
designation of eligibility, including all of 
its educational programs and all of its 
locations, every four years. The 
institution must renew its eligibility 
status during the fourth year of its 
eligibility. 

Section 600.11 Ability to Senefit. 


In the preamble to the NPRM, the 
Secretary requested comments regarding 
the feasibility of establishing minimum 
achievement levels in specific 
disciplines as the measure for 
determining whether a student without a 
high school diploma or a general 
education development (GED) diploma 
has the ability to benefit from the 
training offered by an institution. 
Comments were also invited concerning 
the appropriate disciplines to use, the 
minimum achievement level for each 
discipline used, and the relationship, if 
any, between that discipline and 
achievement and a State standard, if 
any for graduation. 

Numerous commenters responded to 
the Secretary's request for comments 
regarding the desirability and feasibility 
of establishing minimum achievement 
levels, and nearly all expressed strong 
objection to the Secretary establishing 
minimum achievement levels in specific 
disciplines as a measure for determining 
a student's ability to benefit from 
training offered by an institution. 

The statutory provisions relating to 
ability to benefit were revised by the 
Higher Education Amendments of 1986 
and the Higher Education Technical 
Amendments Act of 1987. As a result of 
those revisions which are contained in 
section 484({d) of the HEA, the Secretary 
has modified these regulations to 
include procedures that are consistent 
with those new statutory provisions. 
The ability-to-benefit provisions under 
§ 600.11 of these regulations apply to 
institutions of higher education, 
proprietary institutions of higher 
education, postsecondary vocational 
institutions, and vocational schools that 
admit as regular students persons who 
do not have a high school diploma or its 
equivalent and who have the ability to 
benefit from the training offered. 

For each regular student that is 
admitted under the ability-to-benefit 
requirements of § 600.11, an institution 
must maintain for at least five years a 
record of the examinations, counselling, 
or any other factors used by the 
institution to support its determination 
to admit a student on the basis of the 
student's ability to benefit from the 
training offered. 


Section 600.31 Change in ownership 
resulting in a change of control. 


The Secretary has modified the 
proposed regulations to require the 
institution to provide documentation on 
which ED can make a determination 
regarding the financial responsibility of 
the new owners. These documents must 
include a profit and loss statement and a 
balance sheet, or an audit prepared by a 
certified or licensed public accountant, 
for the institution’s latest complete fiscal 
year, and any additional information 
requested by the Secretary. 

The Secretary has also modified the 
proposed regulations to clarify that an 
institution must retain, under these 
regulations, all documents that pertain 
to its application, its notification of 
institutional eligibility, and its signed 
program participation agreement for a 
period of not less than five years. 

The Secretary has amended proposed 
§ 600.31(d), which contains the 
conditions under which the Secretary 
considers an eligible institution or a 
previously eligible institution that has 
undergone a change in ownership that 
results in a change in control to be the 
same institution or a new institution for 
the purpose of establishing institutional 
eligibility. If the new owner or owners of 
the institution have been convicted of, 
or have pled nolo contendere or guilty to 
a crime involving the acquisition, use, or 
expenditure of Federal funds, or have 
been judicially determined to have 
committed fraud involving Federal 
funds, the Secretary considers the 
institution to be the same institution 
only if each of the following conditions 
have been met: (1) The individuals who 
were convicted of, or pled nolo 
contendere or guilty to, a crime 
involving the acquisition, use, or 
expenditure of the funds are no longer 
incarcerated for that crime; (2) at least 
five years have elapsed from the date of 
the conviction, nolo contendere plea, 
guilty plea, or judicial determination; 
and (3) the funds that were fraudulently 
obtained or criminally acquired, used, or 
expended have been repaid to the 
United States, and any related financial 
penalty has been paid. 


Paperwork Reduction Act of 1980 


Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the Office of 
Information and Regulatory Affairs, 
Room 3002, New Executive Office 
Building, Washington, DC 20503; 
Attention: James D. Houser. 
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Executive Order 12291 


These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order. 


Assessment of Educational Impact 


In the notice of proposed rulemaking, 
the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States. 

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States. 


List of Subjects in 34 CFR Part 600 


Administrative practices and 
procedures, Colleges and universities, 
Education, Reporting and recordkeeping 
requirements. 


Dated: January 7, 1988. 
William J. Bennett, 
Secretary of Education. 
(Catalog of Federal Domestic Assistance 
Number does not apply.) 

The Secretary of Education amends 
Title 34 of the Code of Federal 
Regulations as follows: 

1. A new Part 600 is added to read as 
follows: 


PART 600—INSTITUTIONAL 
ELIGIBILITY UNDER THE HIGHER 
EDUCATION ACT OF 1965, AS 
AMENDED 


Subpart A—General 


Sec. 
Scope. 
Definitions. 
Special conditions. 
Institution of higher education. 
Proprietary institution of higher 
education. 
600.6 Postsecondary vocational institution. 
600.7. Vocational school. 
600.8 Transfer-of-credit alternative to 
accreditation. 
6C0.9 Written agreement between an 
eligible institution and another 
institution or organization. 
600.10 Date, duration, extent, and 
consequence of eligibility. 
600.11 Ability to benefit. 


Subaprt B—Procedures for Establishing 
Eligibility 


600.20 Application procedures. 
600.21 Eligibility notification. 
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Subpart C—Maintaining Eligibility 
600.30 Institutional changes requiring 
review by the Secretary. 
600.31 Change in ownership resulting in a 
change of control. 
600.32 Loss of eligibility 
Authority: 20 U.S.C. 1085, 1088, 1094 (c)(3), 
and 1141, unless otherwise noted. 


Subpart A—General 


§ 600.1 Scope. 

This part establishes the 7ules and 
procedures that the Secretary uses to 
determine whether an institution or 
school qualifies as an eligible institution 
under the Higher Education Act of 1965, 
as amended (HEA). An eligible 
institution may apply to participate in 
programs authorized by the HEA (HEA 
programs). 

(Authority: 20 U.S.C. 1085 (a), (b), and (e), 
1088 (b) and (c), 1094(c)(3) and 1141(a)) 


$600.2 Definitions. 

The following definitions apply to 
terms used in this part: 

Accredited: The status of public 
recognition which a nationally 
recognized accrediting agency or 
association grants to an institution, 
school, or educational program which 
meets certain established qualifications 
and educational standards. 

Clock hour: A period of time 
consisting of— 

(a) A 50- to 60-minute class, lecture, or 
recitation; 

(b) A 50- to 60-minute faculty- 
supervised laboratory, shop training, or 
internship; or 

(c) Sixty minutes of preparation in a 
program of study by correspondence. 

Educational program: A legally 
authorized postsecondary program of 
organized instruction or study which 
leads to an academic or professional 
degree, vocational certificate, or other 
recognized educational credential. 
However, the Secretary does not 
consider that an institution provides an 
educational program if the institution 
does not provide instruction itself 
(including a course of independent 
study) but merely gives credit for one or 
more of the following: instruction 
provided by other institutions or 
schools, examinations provided by 
agencies or organizations, or other 
accomplishments such as “life 
experience.” 

Eligible institution: Includes— 

(a) An institution of higher education, 
as defined in § 600.4; 

(b) A proprietary institution of higher 
education, as defined in § 600.5; 

(c).A postsecondary vocational 
institution, as defined in § 600.6; and 


(d) A vocational school, as defined in 
§ 600.7. 

Legally authorized: The legal status 
granted to an institution through a 
charter, license, or other written 
document issued by the appropriate 
agency or official of the State in which 
the institution is physically located. 

Nationally recognized accrediting 
agency or association: An agency or 
association that the Secretary has 
recognized to accredit or preaccredit a 
particular category of institution, school, 
or educational program in accordance 
with the provisions contained in 34 CFR 
Part 603. The Secretary periodically 
publishes a list of those nationally 
recognized accrediting agencies and 
associations in the Federal Register. 

Nonprofit institution: An institution 
that— 

(a) Is owned and operated by one or 
more nonprofit corporations or 
associations, no part of the net earnings 
of which benefits any private 
shareholder or individual; 

(b) Is legally authcrized to operate as 
a nonprofit organization by each State 
in which it is physically located; and 

(c) Is determined by the U.S. Internal 
Revenue Service to be an organization 
to which contributions are tax 
deductible in accordance with section 
501(c)(3) of the Internal Revenue Code. 

One-year training program: An 
educational program that is at least— 

(a) Twenty-four semester or trimester 
hours or units, or 36 quarter hours or 
units, at an institution using credit hours 
or units to measure academic progress; 

(b) Nine hundred clock hours of 
supervised training at an institution 
using clock hours to measure academic 
progress; or 

(c) Nine hundred clock hours in a 
program of study by correspondence. 

Part B loan programs: The 
Guaranteed Student Loan (GSL), PLUS, 
Supplemental Loans for Students, and 
Consolidated Loan Programs. Each of 
these loan programs is authorized under 
Part B of Title IV of the HEA. 

Preaccredited: A status that— 

(a) A nationally recognized 
accrediting agency or association, 
recognized by the Secretary to grant that 
status, has accorded an unaccredited 
public or private nonprofit institution 
that is progressing toward accreditation 
within a reasonable period of time; and 

(b) The Secretary determines is the 
exclusive indication under sections 
435(b)(5)(A) and 1201(a)(5)(A) of the 
HEA that an institution will meet the 
accreditation standards of a nationally 
recognized accrediting agency or 
association within a reasonable time. 

Program of study by correspondence: 
An educational program offered 
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principally by mail by an institution. 
Under this type of program, the 
institution prepares lesson materials and 
mails them to the student in a sequential 
and logical order. The student completes 
the lessons and mails them back to the 
institution within a specified period of 
time. The program may include a 
required period of residential training. 

Recognized equivalent of a high 
school diploma: 

(a) A General Education Development 
(GED) Certificate; or 

(b) A State certificate received by a 
student after the student has passed a 
State authorized examination which the 
State recognizes as the equivalent of a 
high school diploma. 

Recognized occupation: An 
occupation that is— 

(a) Listed in an “‘occupational 
division” of the latest edition of the 
Dictionary of Occupational Titles, 
published by the U.S. Department of 
Labor, or 

(b) Determined by the Secretary in 
consultation with the Secretary of Labor 
to be a recognized occupation. 

Regular student: A person who is 
enrolled or accepted for enrollment at 
an institution for the purpose of 
obtaining a degree or certificate. 

Secretary: The Secretary of the 
Department of Education or an official 
or employee of the Department of 
Education acting for the Secretary under 
a delegation of authority. 

Six-month training program: Either— 
(a) An educational program that is at 
least— 

(1) Sixteen semester or trimester hours 
or units, or 24 quarter hours or units, at 
an institution using credit hours or units 
to measure academic progress; 

(2) Six hundred clock hours of 
supervised training at an institution 
using clock hours to measure academic 
progress; or 

(3) Six hundred clock hours in a 
program of study by correspondence; or 

(b) An educational program which the 
Secretary determines is at least a six- 
month training program on the basis 
of— 

(1) A certification by the nationally 
recognized accrediting association that 
accredits the institution that the 
program offered by the institution is 
equal in course content and student 
workload to the comparable clock or 
credit hour program described in 
paragraphs (a) (1) through (3) of this 
definition; and 

(2) The Secretary's ratification of that 
accrediting agency's determination. 

State: A State of the Union, American 
Samoa, the Commonwealth of Puerto 
Rico, the District of Columbia, Guam, 
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the Trust Territories of the Pacific 
Islands, the Virgin Islands, and the 
Commonwealth of the Northern Mariana 
Islands. 


(Authority: 20 U.S.C. 1071 et seq.; 1078-2, 
1085, 1088, and 1141 and 26 U.S.C. 501(c)) 


§ 600.3 Special conditions. 


For the purpose of §§ 600.4, 600.5, 
600.6, and 600.7: 

(a) The Secretary considers an 
institution other than one offering only a 
program of correspondence to be “in a 
State” only if the institution’s campus or 
place of instruction is physically located 
in that State. 

(b) The Secretary considers an 
institution offering only a program of 
study by correspondence to be located 
only in the State in which its 
administrative office is located if the 
program does not include a period of 
residential training. If the program 
includes a period of residential training, 
the Secretary considers the institution to 
be located and the State in which its 
administrative office is located and the 
State in which its residential program is 
located. 

(c)(1) If a State requires an institution 
to measure its educational programs in 
clock hours in order to be legally 
authorized in that State to provide a 
program of education beyond secondary 
education, the Secretary considers that 
institution is legally authorized in that 
State to provide a program of education 
beyond secondary education only if the 
institution measures its educational 
programs in clock hours. 

(2) If a State requires a vocational 
school to measure its vocational or 
technical education programs in clock 
hours in order to be legally authorized in 
the State to provide a program of 
postsecondary vocational or technical 
education, the Secretary considers that 
vocational school to be legally 
authorized to provide a program 
postsecondary vocational or technical 
education in that State only if the 
vocational school measures its 
vocational or technical programs in 
clock hours. 

(d)(1) If as part of the application 
process for receiving a license, charter, 
or other document that demonstrates it 
is legally authorized to provide a 
program of education beyond secondary 
education in a State, the State requires 
an institution to measure its educational 
programs in clock hours, the Secretary 
considers that institution to be legally 
authorized to provide a program of 
education beyond secondary education 
in that State only if the institution 
measures its educational programs in 
clock hours. 


(2) If as part of the application process 
for receiving a license, charter, or other 
document that demonstrates it is legally 
authorized to provide a postsecondary 
vocational or technical education 
program in a State, the State requires a 
vocational school to measure its 
educational programs in clock hours, the 
Secretary considers that institution to be 
legally authorized to provide a program 
of education beyond secondary 
education in that State only if the 
institution measures its educational 
programs in clock hours. 

(Authority: 20 U.S.C. 1085 (b) and (c), 1088 (b) 
and (c), and 1141{a)) 


§ 600.4 Institution of higher education. 

(a) An institution of higher education 
is a public or private non-profit 
educational institution which— 

(1) Is in a State; 

(2) Admits as regular students only 
persons who— 

(i) Have a high school diploma; 

(ii) Have the recognized equivalent of 
a high school diploma; or 

(iii) Are beyond the age of compulsory 
school attendance in the State in which 
the institution is located, and, if the 
institution seeks to participate in a 
program other than a Part B loan 
program, have the ability to benefit, as 
determined by the institution in 
accordance with § 600.11, from the 
training offered; 

(3) Is legally authorized to provide an 
educational program beyond secondary 
education in the State in which the 
institution is located; 

(4) Provides an educational program— 

(i) For which it awards an associate, 
baccalaureate, graduate, or professional 
degree, or other recognized educational 
credential; 

(ii) Which is at least a two-year 
program acceptable for full credit 
toward a baccalaureate degree; or 

(iii) Which is at least a one-year 
training program that leads to a 
certificate, degree, or other recognized 
educational credential and prepares 
students for gainful employment in a 
recognized occupation; and 

(5) Is— 

(i) Accredited or preaccredited by a 
nationally recognized accrediting 
agency or association; 

(ii) An institution whose credits the 
Secretary determines, in accordance 
with the provisions contained in § 600.8, 
to be accepted on transfer by at least 
three accredited institutions for credit 
on the same basis as transfer credits 
from any accredited institution; or 

(iii) Approved by a State agency that 
the Secretary recognizes, by listing in 
the Federal Register in accordance with 
34 CFR Part 603, as a reliable authority 
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on the quality of public postsecondary 
vocational education in its State, if the 
institution— 

(A) Is a public postsecondary 
vocational educational institution; and 

(B) Seeks to participate only in 
Federal student assistance programs. 

(b)(1) An institution, other than an 
institution that is eligible to participate 
only in a Part B loan program, that 
admits as regular students persons who 
do not have a high school diploma or its 
recognized equivalent and who are 
beyond the age of compulsory school 
attendance in the State in which the 
institution is located, shall consistently 
apply standards and procedures for 
determining, in accordance with 
§ 600.11, whether these persons have the 
ability to benefit from the education or 
training it offers. 

(2) An institution must be able to 
demonstrate, upon request of the 
Secretary, that each regular student that 
it admitted who did not have a high 
school diploma or its recognized 
equivalent satisfied the institution's 
standards under paragraph (b)(1) of this 
section. 

(3) An institution shall retain for at 
least five years documentation that 
demonstrates a student's ability to 
complete successfully the program in 
which the student was enrolled, if the 
student was admitted to the institution 
under the institution's ability-to-benefit 
standards. 

(c) Notwithstanding the provisions in 
paragraph (a) of this section, the 
Secretary does not determine an 
institution to be eligible to apply to 
participate in the Part B loan programs if 
the institution uses or employs 
commissioned salespersons to promote 
the availability of Part B loan program 
loans at that institution. 


(Authority: 20 U.S.C. 1085, 1094{c)(3), and 
1141(a)) 


§ 600.5 Proprietary institution of higher 
education. 

(a) A proprietary institution of higher 
education is an educational institution 
which— 

(1) Is not a public or private nonprofit 
educational institution; 

(2) Is in a State; 

(3) Admits as regular students only 
persons who— 

(i) Have a high school diploma; 

(ii) Have the recognized equivalent of 
a high school diploma; or 

(iii) Are beyond the age of compulsory 
school attendance in the State in which 
the institution is located and have the 
ability to benefit, as determined by the 
institution in accordance with § 600.11, 
from the training offered; 
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(4) Is legally authorized to provide an 
educational program beyond secondary 
education in the State in which the 
institution is physically located; 

(5) Provides at least a six-month 
training program to prepare students for 
gainful employment in a recognized 
occupation; 

(6) Is accredited by a nationally 
recognized accrediting agency or 
association; and 

(7) Has been in existence for at least 
two years. The Secretary considers a 
proprietary institution to have been in 
existence for two years only if it has 
been legally authorized to provide, and 
has provided, a continuous training 
program to prepare students for gainful 
employment in a recognized occupation 
during the 24 months (except for normal 
vacation periods) preceding the date of 
application for eligibility. 

(b)(1) A proprietary institution that 
admits as regular students persons who 
do not have a high school diploma or its 
recognized equivalent and who are 
beyond the age of compulsory school 
attendance in the State in which the 
institution is located, shall consistently 
apply standards and procedures for 
determining, in accordance with 
§ 600.11, whether these students have 
the ability to benefit from the education 
or training it offers. 

(2) An institution must be able to 
demonstrate, upon request of the 
Secretary, that each regular student that 
it admitted who did not have a high 
school diploma or its recognized 
equivalent satisfied the institution's 
standards under paragraph (b)(1) of this 
section. 

(3) An institution must retain for.at 
least five years documentationhat 
demonstrates a student's ability to 
complete successfully the program in 
which the student was enrolled, if the 
student was admitted to the institution 
under the institution's ability-to-benefit 

tandards. 


\uthority: 20 U.S.C. 1068(b)) 


600.6 Postsecondary vocational 
\Stitution. 
(a) A postsecondary vocational 
18titution is a public or private 
onprofit educational institution 
vhich— 
(1) Is in a State; 
(2) Admits as regular students only 
ersons who— 
(i) Have a high school diploma; 
(ii) Have the recognized equivalent of 
a high school diploma; or 

(iii) Are beyond the age of compulsory 
school attendance in the State in which 
tne institution is located and have the 
ability to benefit, as determined by the 


institution in accordance with § 600.11, 
from the training offered; 

(3) Is legally authorized to provide an 
educational program beyond secondary 
education in the State in which the 
institution is physically located. 

(4) Provides at least a six-month 
training program to prepare students for 
gainful employment in a recognized 
occupation; 

(5) Is— 

(i) Accredited or preaccredited by a 
nationally recognized accrediting 
agency or association; 

(ii) An institution whose credits the 
Secretary determines, in accordance 
with the provisions contained in § 600.8, 
to be accepted on transfer by at least 
three accredited institutions for credit 
on the same basis as transfer credits 
from any accredited institution; or 

(iii) Approved by a State agency that 
the Secretary recognizes, by listing in 
the Federal Register in accordance with 
34 CFR Part 603, as a reliable authority 
on the quality of public postsecondary 
vocational education in the State, if the 
institution is a public postsecondary 
vocational educational institution. 

(6) Has been in existence for at least 
two years. The Secretary considers an 
institution to have been in existence for 
two years only if it has been legally 
authorized to provide, and has provided, 
a continuous training program to 
prepare students for gainful employment 
in a recognized occupation during the 24 
months (except for normal vacation 
periods) preceding the date of 
application for eligibility. 

(b)(1) A postsecondary vocational 
institution that admits as regular 
students persons who do not have a high 
school diploma or its recognized 
equivalent and who are beyond the age 
of compulsory school attendance in the 
State in which the institution is located, 
shall consistently apply standards and 
procedures for determining, in 
accordance with § 600.11, whether these 
students have the ability to benefit from 
the education or training it offers. 

(2) An institution must be able to 
demonstrate, upon request of the 
Secretary, that each regular student that 
it admitted who did not have a high 
school diploma or its recognized 
equivalent satisfied the institution's 
standards under paragraph (b)(1) of this 
section 

(3) An institution must retain for at 
least five years documentation that 
demonstrates a student's ability to 
complete successfully the program in 
which the student was enrolled, if the 
student was admitted to the institution 
under the institution's ability-to-benefit 
standards. 


(Authority: 20 U.S.C. 1088 and 1094(c)(3)) 


§ 600.7 Vocational school. 


(a) A vocational school is a business 
or trade school, technical institution, or 
other technical or vocational school 
which— 

(1) Is in a State; 

(2) Admits as regular students only 
persons who— 

(i) Have completed or left elementary 
or secondary school; and 

(ii) Have the ability to benefit, as 
determined by the institution in 
accordance with § 600.11, from the 
training offered; 

(3) Is legally authorized in the State in 
which the school is physically located to 
provide, and provides within that State 
a program of postsecondary vocational 
or technical education that— 

(i) Is designed to provide occupational 
skills to fit individuals for useful 
employment in recognized occupations; 

(ii) Is not less than— 

(A) Eight semester or trimester hours 
or units, or 12 quarter hours or units, at a 
school using credit hours or units to 
measure the academic progress; or 

(B) Three hundred clock hours of 
supervised training at a school using 
clock hours to measure progress; 

(iii) In the case of a program of study 
by correspondence, requires not less 
than an average of 12 hours of 
preparation per week over each 12-week 
period and completion of a minimum of 
300 clock hours in not less than six 
months; and 

(iv) In the case of a flight school 
program, maintains current valid 
certification by the Federal Aviation 
Administration: 

(4) Is— 

(i) Accredited by a nationally 
recognized accrediting agency or 
association; or 

(ii) In the case of a public vocational 
school, approved by a State agency that 
the Secretary recognizes, by listing in 
the Federal Register, in accordance with 
34 CFR Part 603, as a reliable authority 
on the quality of public postsecondary 
vocational education in the State; 

(5) Has been— 

(i) In existence for two years; or 

(ii) Has been specifically determined 
by the Secretary to be an eligible 
location of a vocational school despite 
not having been in existence for two 
years; and 

(6) Does not use or employ 
commissioned sales persons to promote 
the availability of Part B loan program 
loans at that school. 

(b) For purposes of this section, the 
Secretary considers a school to have 
been in existence for two years only if it 
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has been legally authorized to provide 
and has provided, a continuous training 
program to fit individuals for useful 
employment in recognized occupations 
during the 24 months (except for normal 
vacation periods) preceding the date of 
application for eligibility. 

(c)(1) A school that admits as regular 
students persons who do not have a high 
school diploma or its recognized 
equivalent shall consistently apply 
standards and procedures for 
determining, in accordance with 
§ 600.11, whether these persons have the 
ability to benefit from the training it 
offers. 

(2) A school must be able to 
demonstrate, upon request of the 
Secretary, that each regular student that 
it admitted who did not complete, or 
who left, elementary or secondary 
school satisfied the school’s standards 
under paragraph (c)(1) of this section. 

(3) A school must retain for at least 
five years documentation that 
demonstrates a student's ability to 
complete successfully the program in 
which the student was enrolled, if the 
student was admitted to the institution 
under the institution's ability-to-benefit 
standards. 


(Authority: 20 U.S.C. 1085 and 1094(c)(3)) 


§ 600.8 Transfer-of-credit alternative to 
accreditation. 

(a) For an unaccredited public or 
private nonprofit institution to satisfy 
the requirements of § 600.4(a)(5)(ii) or 
§ 600.6(a)(5)(ii), the Secretary must 
determine that— 

(1) At least three accredited 
institutions, which satisfy the conditions 
in paragraph (c) of this section, have a 
policy of accepting on transfer the 
credits of a student who transfers from 
the unaccredited institution on the same 
basis as they accept on transfer the 
credits of a student who transfers from 
any accredited institution; 

(2) Within the three years preceding 
the date the unaccredited institution 
applies for a determination that it 
satisfies the requirements of 
§ 600.4(a)(5)(ii} or § 600.6(a)(5)(ii)}— 

(i) At least twelve of the unaccredited 
institution's regular students or former 
regular students transferred to at least 
three of the accredited institutions 
identified under paragraph (a)(1) of this 
section, with a minimum of four transfer 
a to each accredited institution; 
an 

(ii) Each of at least three of the 
accredited institutions to which the 
twelve students transferred accepted the 
credits of the students who transferred 
for credit on the same basis as it 
accepted the credits of students who 


transferred from any accredited 
institution. 

(b) For the purposes of paragraph 
(a)(2) of this section, the Secretary 
considers that a student has transferred 
to an accredited institution if— 

(1) The student has enrolled as a 
regular student in an accredited 
educational program in the accredited 
institution; 

(2) The student no longer remains 
enrolled as a regular student at the 
unaccredited institution; 

(3) The student has attended classes 
at the accredited institution for a period 
of time that exceeds the date beyond 
which the student would, upon 
withdrawal, qualify for the maximum 
refund of tuition and fees available to a 
student who attends at least one day of 
class; and 

(4) The accredited institution has 
officially applied the credits earned by 
the student at the unaccredited 
institution toward a degree or certificate 
that it offers. 

(c) To qualify under paragraph (a) of 
this section, an accredited institution 
must— 

(1) Offer an educational program that 
is at least as long, in terms of academic 
years, academic terms, or clock hours, 
as the longest educational program 
offered at the unaccredited institution; 

(2) Offer a degree or certificate at 
least as advanced as the highest degree 
or certificate offered at the unaccredited 
institution; and 

(3) Apply the transfer credits toward 
an accredited degree or certificate 
program in which the transfer students 
will not constitute a majority of the 
students enrolled. 

(d) If an unaccredited institution that 
was previously accredited or 
preaccredited has lost that status and 
applies for a determination that it 
satisfies the requirements of this 
section— 

(1) The students described in 
paragraph (a)(2) of this section must 
have earned the transferred credits from 
the unaccredited institution after the 
institution lost its accreditation or 
preaccreditation; and 

(2) Each accredited institution 
described in paragraph (a) of this 
section must know, when it accepts the 
credits of the transfer students, that the 
applicant institution lost its 
accreditation or preaccreditation before 
the credits to be transferred were 
earned. 

(e)(1) The applicant unaccredited 
institution shall provide sufficient 
information and documentation to 
enable the Secretary to determine 
whether the unaccredited institution 


satisfies the requirements of this section. 
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The information and documentation 
must include, but is not limited to— 

(i) Information as to the length of the 
educational programs offered by the 
applicant unaccredited institution and 
the highest degree or certificate it offers; 

(ii) The names and addresses of the 
institutions described in paragraph (a) of 
this section, and for each institution, the 
length of its educational programs and 
the degrees and certificates it offers; 

(iii) The names of students described 
in paragraph (a)(2) of this section, and 
the dates those students attended their 
first classes at the applicant institution 
as well as the accredited institution; 

(iv) Enrollment records from each of 
the institutions identified in accordance 
with paragraph (e)(1)(ii) of this section 
for the transfer students identified in 
accordance with paragraph (e)(1)(iii) of 
this section; 

(v) An official publication of each 
institution identified in accordance with 
paragraph (e)(1){ii) of this section that 
contains that institution's policy with 
regard to the acceptance of credits on 
transfer from accredited «nd 
unaccredited institutions; _ 

(vi) Whether the applicant has ever 
been accredited or preaccredited and if 
so, the date on which it lost that 
accreditation or preaccreditation; 

(vii) A certified statement from the 
dean of admissions or the registrar of 
the applicant unaccredited institution 
indicating that the institution has not 
paid, nor will it pay, to any accredited 
institution identified in accordance with 
paragraph (e)(1){ii) of this section, any 
remuneration or compensation of any 
kind in exchange for accepting its 
credits, students or former students; and 

(viii) A cértified statement from the 
dean of admissions or registrar of each 
accredited institution identified in 
accordance with paragraph (e)(1)(ii) of 
this section indicating— 

(A) That the policy of that institution 
is to accept the credits of students 
transferring from the applicant 
unaccredited institution for credit on the 
same basis that it accepts the credits of 
students transferring from any 
accredited institution; 

(B) That the institution has not 
received and will not receive 
remuneration or compensation of any 
kind in exchange for accepting the 
unaccredited institution’s credits or 
students; 

(C) That the students identified in 
accordance with paragraph (e)(1)(iii) of 
this section transferred as regular 
students into accredited educational 
programs at the institution by enrolling 
and attending classes in those programs; 
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(D) The dates of enrollment of each of 
the students identified in accordance 
= paragraph (e)(1)(iii) of this section; 
an 

(E) That the institution knows that the 
unaccredited institution is unaccredited 
and, if applicable, that the unaccredited 
institution has lost its accreditation or 
ee and ti.e date of that 

oss. 

(2) The Secretary does not begin to 
evaluate whether the unaccredited 
institution satisfies the requirement of 
this section until the applicant 
unaccredited institution provides all the 
information and documentation required 
for that determination. 

(3) The Secretary may require, as a 
condition for making a determination 
that the applicant unaccredited 
institution has satisfied the 
requirements of paragraph (a) of this 
section, that any of the accredited 
institutions identified in accordance 
with paragraph (e)(1)(ii) of this section 
confirm the accuracy of the information 
or documentation provided by the 
applicant which pertains to that 
accredited institution. 

(f)(1) If the Secretary determines that 
an institution satisfies the requirements 
of this section, that determination 
remains in effect for three years. 

(2) An institution may apply under 
this section for a renewal of its transfer- 
of-credit determination at the end of the 
three-year period. In that renewal 
application, the institution must identify 
an additional twelve students who have 
transferred, as described in paragraph 
(a)(2)(i) of this section. 


(Authority: 20 U.S.C. 1085(b) and 1141(a)) 


§ 600.9 Written agreement between an 
eligible institution and another institution or 
organization. 

(a) Subject to the conditions in 
paragraphs (b), (c), and (d) of this 
section, an eligible institution described 
in paragraph (b) of this section may, 
without losing its eligibility under this 
part, enter into a written agreement with 
another institution or organization under 
which that other institution or 
organization provides all or part of the 
educational program of students 
enrolled in the eligible institution. 

(b) The provisions of this section 
apply only to an eligible institution 
that— 

(1)(i) Is accredited or preaccredited by 
a nationally recognized accrediting 
agency or association; or 

(ii) Is approved by a State agency that 
the Secretary recognizes, by listing in 
the Federal Register in accordance with 
34 CFR Part 603, as a reliable authority 
on the quality of public postsecondary 
vocational education in the State; and 


(2) Gives credit to students enrolled in 
the portion of the educational program 
that is provided by the other institution 
or organization on the same basis as if it 
provided that portion of the program 
itself. 

(c) If an eligible institution enters into 
a written agreement with another 
eligible institution, there is no limit on 
the portion of a student's educational 
program that may be provided under the 
agreement. 

(d) If an eligible institution enters into 
an agreement with an institution or 
organization that is not an eligible 
institution— 

(1) The ineligible institution or 
organization may provide up to 25 
percent of the educational program of a 
student enrolled in the eligible 
institution; or 

(2) The ineligible institution or 
organization may provide more than 25 
percent but not more than 50 percent of 
the educational program of a student 
enrolled in the eligible institution if— 

(i) The eligible institution and the 
ineligible institution or organization are 
not owned or controlled by the same 
individual, partnership or ccrporation; 


and 

(ii) The eligible institution’s nationally 
recognized accrediting agency or 
association or recognized State agency 
specifically determines that the 
institution’s agreement meets the 
agency's or association's standards for 
the contracting out of educational 
services. 


(Authority: 20 U.S.C. 1094) 


§ 600.10 Date, extent, duration, and 
consequence of eligibility. 

(a) Date of eligibility. If the Secretary 
determines that an applicant satisfies all 
the statutory and regulatory eligibility 
requirements, the Secretary considers 
the institution as an eligible institution 
as of the date the Secretary receives all 
the information necessary to make that 
eligibility determination. 

(b)(1) Extent of eligibility. If the 
Secretary determines that the entire 
applicant institution, including all its 
locations and all its educational 
programs, satisfies the applicable 
requirements of this subpart, the 
Secretary extends eligibility to all 
educational programs and locations 
identified on the institution’s application 
for eligibility. 

(2) If the Secretary determines that 
only certain educational programs or 
certain locations of an applicant 
institution satisfy the applicable 
requirements of this subpart, the 
Secretary extends eligibility only to 
those educational programs and 
locations which meet those 
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requirements and identifies the eligible 
educational programs and locations in 
the eligibility notice sent in accordance 
with § 600.21. 

(3) Eligibility does not extend to any 
location that the institution establishes 
after it receives the eligibility 
designation. If an eligible institution 
seeks to establish eligibility for a new 
location, the institution shall apply 
under § 600.20. 

(c) Subsequent additions of 
educational programs. (1) If an 
institution that has been designated by 
the Secretary as an eligible institution 
adds educational programs after that 
designation, the institution need not 
apply to the Secretary to have those 
additional programs designated as 
eligible programs but may determine on 
its own whether those programs satisfy 
the relevant statutory and regulatory 
eligibility requirements. 

(2) If an institution incorrectly 
determines that its educational program 
satisfies the applicable statutory and 
regulatory eligibility provisions, the 
institution shall be liable to repay to ED 
all the student financial assistance and 
other ED program funds it or its students 
received who were enrolled in that 
educational program. 

(d) Duration of eligibility. In addition 
to the requirements of § 600.30, an 
institution shall renew its designation of 
eligibility, including all its educational 
programs and all its locations, every 
four years. 

(e) Consequence of eligibility. (1) An 
eligible institution may apply to 
participate in the programs authorized 
by the HEA which are listed in the 
eligibility notice that it receives under 
§ 600.21. 

(2) Merely by virtue of its designation 
as an eligible institution in the eligibility 
notice it receives under § 600.21, an 
institution is not automatically eligible 
to— 

(i) Participate in the programs 
authorized by the HEA which are listed 
in the eligibility notice that it receives 
under § 600.21; or 

(ii) Receive funds under any program 
authorized by the HEA. 


(Authority: 20 U.S.C. 1085, 1088, and 1141) 


§ 600.11 Ability to benefit. 

(a) If an institution admits as a regular 
student a person who does not have a 
high school diploma or its equivalent, 
the institution shall determine, at the 
time of admission, whether that person 
has the ability to benefit from the 
education or training the institution 
offers. 

(b) An institution shall determine 
whether a person described in 
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paragraph (a) of this section has the 
requisite ability by— 

(1) Administering to the person a 
nationally recognized, standardized, or 
industry developed test, subject to 
criteria of the institution's accrediting 
agency or association, that measures the 
applicant's aptitude to successfully 
complete the educational program for 
which the student has applied; or 

(2) Determining that the person has 
the capability to successfully complete a 
GED preparation program by the end of 
the first year of the course of study or 
prior to the student's certification or 
graduation from the program of study, 
whichever is earlier; or 

(3) Placing the person, after counseling 
or failure to meet the institution's 
admission's testing requirement, in an 
institutionally prescribed program or 
course of remedial or developmental 
education not to exceed one academic 
year or its equivalent. 


(Authority: 20 U.S.C. 1085, 1088, 1091, and 
1141) 


Subpart B—Procedures for 
Establishing Eligibility 


§ 600.20 Application procedures. 


(a) An institution that wishes to 
establish its eligibility to apply to 
participate in any program authorized 
by the HEA must first apply to the 
Secretary for a determination that it 
qualifies as an eligible institution. 

(b) An institution applying for 
designation as an eligible institution 
must— 

(1) Apply on the form prescribed by 
the Secretary; and 

(2) Provide all the information and 
documentation requested by the 
Secretary to make a determination of its 
eligibility. 

(Authority: 20 U.S.C. 1085, 1088, and 1141) 


§ 600.21 Eligibility notification. 


(a) The Secretary notifies an 
institution in writing of the Secretary's 
determination— 

(1) Whether the applicant institution 
qualifies in whole or in part as an 
eligible institution under the appropriate 
definition in § § 600.4 through 600.7; and 

(2) Of the HEA programs for which it 
is eligible to apply for participation. 

(b) If only a portion of the applicant 
qualifies as an eligible institution, the 
Secretary specifies in the notification of 
eligibility letter only the locations or 
programs which qualify. 


(Authority: 20 U.S C. 1085, 1088, and 1141) 


Subpart C—Maintaining Eligibility 


§ 600.30 Institutional changes requiring 
review by the Secretary. 

(a) An eligible institution shall notify 
the Secretary at the same time that it 
notifies its accrediting agency or 
association, but not later than ten days 
after the change occurs, of any change in 
the following information provided in 
the institution's eligibility application: 

(1) Its name. 

(2) Its address. 

(3) The name, number, and address of 
locations other than the main campus at 
which it offers educational services. 

(4) Its ownership, if that ownership 
change results in a change in control of 
the institution. 

(5) The establishment of written 
agreements with other institutions or 
organizations in accordance with 
§ 600.9(b)(2). 

(b) The Secretary notifies the 
institution in writing if the change 
affects the institution's eligibility. 

(c) The institution's failure to inform 
the Secretary of the information 
described in paragraph (a) of this 
section within the time period stated in 
that paragraph may result in adverse 
action against it, including the loss of its 
eligibilty. 

(Authority: 20 U.S.C. 1085, 1088, and 1141) 


§ 600.31 Change in ownership resulting in 
a change of control. 

(a) An eligible institution, or a 
previously eligible institution that 
participated in any HEA program, that 
changes ownership resulting in a change 
of control is not considered by the 
Secretary to be the same institution 
unless— 

(1) The new owner agrees to be liable, 
or the old and new owners agree to be 
jointly and severally liable, for all HEA 
program funds which the institution 
received and improperly expended 
before the effective date of the change 
of control; 

(2) The new owner agrees— 

(i) To abide by the institution's policy 
regarding refunds of institutional 
charges to students in effect before the 
effective date of the change of control 
for students who were enrolled before 
the effective date; and 

(ii) To honor all student enrollment 
contracts that were signed by the 
institution before the effective date of 
the change; 

(3) The institution submits individual 
statements for the new owners listing 
assets, liabilities, and net worth and 
either— 

(i) A profit and loss statement and 
balance sheet for the institution's latest 
complete fiscal year; or 
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(ii) An audit for the institution's latest 
complete fiscal year prepared by~a 
licensed certified public accountant; 

(4) The institution submits additional 
financial documents if requested by the 
Secretary because the financial 
information provided in paragraph (a)(3) 
of this section is insufficient; and 

(5) The institution provides for the 
retention of all records required in 
connection with its designation as an 
eligible institution and its participation 
in any HEA program. These records 
must include a copy of the latest prior 
application requesting a determinaton of 
institutional eligibility for HEA 
programs, the Secretary's eligibility 
notification received as a result of that 
application, and the institution's 
participation agreement for the student 
aid programs. 

(b) The Secretary may require that the 
profit and loss statement and balance 
sheet provided for in paragraph (a)(3)(i) 
of this section be audited and certified 
by a licensed certified public 
accountant. 

(c) For the purposes of this part, a 
change in ownership of an institution 
that results in a change of control means 
any action by which a person or 
corporation obtains new authority to 
control the actions of that institution. 
That action may include, but is not 
limited to— 

(1) The sale of the institution; 

(2) The transfer of the controlling 
interest of stock of the institution or its 
parent corporation; 

(3) The merger of two or more eligible 
institutions; 

(4) The division of one institution into 
two or more institutions; 

(5) The transfer of the controlling 
interest of stock or assets of the 
institution to its parent corporation; or 

(6) The transfer of the liabilities of an 
institution to its parent corporation. 

(d)(1) Except as provided in paragraph 
(d)(2) of this section, the Secretary 
considers an eligible institution, or a 
previously eligible institution that has 
participated in any HEA program, that 
changes ownership resulting in a change 
of control to be a new institution for the 
purpose of establishing eligibility if the 
new owner or owners of the institution 
have been convicted of or have pled 
nolo contendere or guilty to, a crime 
involving the acquisition, use, or 
expenditure of Federal funds, or have 
been judicially determined to have 
committed fraud involving Federal 
funds. 

(2) The Secretary may consider an 
eligible institution or a previously 
eligible institution to be the same 
institution for the purpose of 
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establishing institutional eligibility 
under this part, if— 

(i) The individuals who were 
convicted of, or pled nolo contendere or 
guilty to, a crime involving the 
acquisition, use, or expenditure of the 
funds are no longer incarcerated for that 
crime; 

(ii) At least five years have elapsed 
from the date of the conviction, nolo 
contendere plea, guilty plea, or judicial 
determination; and 

(iii) The funds that were fraudulently 
obtained or criminally acquired, used, or 
expended have been repaid to the 
United States, and any related financial 
penalty has been paid. 

(e) If the Secretary considers an 
institution to be a new institution under 
this section, the institution under its new 
owner or owners must meet all 
applicable requirements for establishing 
eligibility, including, if applicable, the 
two years in existence requirement. 


(Authority: 20 U.S.C. 1085, 1088{b), and 1094) 


§ 600.32 Loss of eligibility. 

(a) An institution loses its eligibility 
on the date that— 

(1) It fails to meet any of the eligibility 
requirements of this part; 

(2) It permanently closes; or 

(3) It ceases to provide educational 
programs (except during normal 
vacation periods). 

(b) If the Secretary designates an 
institution as an eligible institution on 
the basis of inaccurate information or 
documentation, the Secretary's 
designation is void from the date it was 
made and the institution never qualified 
as an eligible institution. 

(c) If an institution ceases to satisfy 
any of the requirements for eligibility 
under this part— 

(1) It must notify the U.S. Department 
of Education within 30 days; and 

(2) It becomes ineligible to continue to 
participate in any HEA program. 


(Authority: 20 U.S.C. 1085, 1088 and 1141) 


PART 668—STUDENT ASSISTANCE 
GENERAL PROVISIONS 


§§ 668.3, 668.4, 668.5, 668.6, 668.17 and 
668.18 [Removed and reserved] 


2. Part 668 is amended by removing 
and reserving §§ 668.3, 668.4, 668.5, 
668.6, 668.17, and 668.18. 


Appendix—Summary of Comments and 
Responses 


[Editorial Note: This Appendix will not 
appear in the Code of Federal Regulations. 


Subpart A—General 


Section 600.2 Definitions. 


Six-month and one-year training 
programs. 

Comment: Approximately 1500 
commenters reacted to the proposed 
regulations which would have defined a 
“six-month training program” and a 
“one-year training program” to include a 
minimum number of calendar days. 
Most expressed strong objection to the 
proposed calendar day requirement 
stating that to require 150 calendar days 
of instruction for a six-month program 
and 210 days of instruction for a one- 
year program would result in the loss of 
eligibility for many public and private 
postsecondary institutions. Many 
expressed the opinion that 150 and 210 
calendar days of instruction are not 
reflective of institutional practices of 
degree granting postsecondary 
institutions which operate on a nine- or 
ten-month academic year. 

Hundreds of commenters expressed 
concern that the proposed definition 
would eliminate from eligibility all 
intensive or accelerated programs of 
instruction. Many felt the proposed 
requirement was in direct conflict with 
the philosophy of most proprietary 
schools, which is to teach the necessary 
skills to enable a student to obtain a job 
in the shortest possible amount of time. 
Others commented that to require a 
minimum number of calendar days of 
instruction for a six-month or a one-year 
program would force an artificial 
extension of the duration of the program 
by reducing the number of hours of 
instruction offered each day; that 
existing contractual agreements would 
preclude the immediate lengthening of 
programs, but in the long term, the 
proposed minimum number of calendar 
days would result in an increase in both 
the time and cost of instruction for both 
the students and the schools; and that 
the minimum number of calendar days 
requirement is discriminatory against 
clock-hour schools. 

Others questioned the Secretary's 
authority to specify a minimum number 
of calendar days, expressing the view 
that these requirements conflict with 
provisions of section 432 of the General 
Education Provisions Act, 20 U.S.C. 
1232a, which prohibits Federal 
intervention in the direction, 
supervision, or control over the 
curriculum, program of instruction, 
administration, or personnel of any 
educational institution, school, or school 
system. 

Several commenters noted that the 
proposed definitions were in conflict 
with the definitions of a six-month 
training program and a one-year training 
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program in 34 CFR Part 668, the Student 
Assistance General Provisions 
regulations. 

Response: A change has been made. 
To consider the wide range of concerns 
that were expressed by the commenters 
regarding the proposed definitions of a 
“one-year training program” and a “six- 
month training program,” the Secretary 
convened a series of meetings with 
representatives of the nationally 
recognized accrediting agencies and 
associations. One of the items discussed 
at those meetings was the need to find 
ways to curtail abuse of the student 
financial assistance programs through 
measurement of academic progress 
management. Toward this end, the 
Secretary and the nationally recognized 
accrediting agencies and associations 
agreed that the accrediting agencies and 
associations would recommend to the 
Secretary policies and procedures for 
the accrediting agencies and 
associations to adopt to standardize the 
review and approval of clock hour and 
credit hour conversions. As discussed in 
the preamble of these regulations, 
pending the recommendations from the 
nationally recognized accrediting 
agencies and associations, the Secretary 
has modified the proposed definitions of 
a “one-year training program” and a 
“six-month training programs” by 
deleting the minimum calendar day 
requirement from each definition. 

Comment: Hundreds of commenters 
objected to the provision included in the 
proposed definitions of a six-month 
training program and a one-year training 
program that would require an 
institution that uses credit hours or units 
to measure the academic progress of a 
one-year training program or a six- 
month training program to be legally 
authorized by the appropriate State 
agency to measure those program in 
credit hours. The commenters noted that 
the standards of the States vary and that 
some States neither authorize nor 
prohibit the use of credit hours; that this 
requirement would create an undue 
burden on the States and the 
institutions; and the ED is encroaching 
on the role of accreditation. The 
commenters questioned the Secretary’s 
authority to require an institution to be 
authorized by the State to measure in 
credit hours. 

Some questioned the need for the 
Secretary to “ratify” the determination 
of a nationally recognized accrediting 
agency’s certification of a six-month 
program, as required by paragraph (c) of 
the definition of a six-month training 
program in § 668.2. 

Response: A change has been made. 
The Secretary deleted the requirement 
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that an institution must be specifically 
legally authorized in the State in which 
it is located to carry out educational 
programs in credit hours. 

As discussed in the preamble of these 
regulations, the Secretary has added 
two new sections under § 600.3, “Special 
conditions,” to clarify ED’s policy with 
regard to the relationship between the 
institution being legally authorized to 
provide a postsecondary education 
program in a State and the method that 
the institution uses to measure academic 
progress for participation in HEA 
programs. 

Since the six months requirement is a 
statutory requirement, the Secretary 
believes it is necessary to ratify an 
accrediting agency's determination. 

Academic year. 

Comment: One commenter noted that 
the terms “academic year” and “first 
year of the course of study” are not 
defined in the proposed regulations and 
expressed the view that part-time adult 
students would be adversely affected if 
a year is defined in terms of calendar 
days rather than equivalent credits 
taken. 

Response: No change has been made. 
For the purposes of this part, the term 
“first year of the course of study,” as 
used in sec. 484({d) of the HEA, refers to 
the first academic year of a course of 
study of a regular student whom the 
institution has admitted on the basis of 
a determination of the student's ability 
to benefit from the training offered. 

Educational program. 

Comment: Several commenters 
expressed concern that the proposed 
definition of an educational program 
limits eligibility to schools providing 
instruction, while eliminating the 
eligibility of schools that utilize 
assessment of external course work and 
life experience. The commenters stated 
that non-traditional, innovative 
institutions provide a much-needed 
educational function of assessing 
students’ knowledge and skills relative 
to specific educational programs. They 
felt that the criterion for determining the 
institution's eligibility should be linked 
to whether it is accredited, and that the 
Secretary's definition of an educational 
program exceeds congressional intent to 
the point of being contradictory with the 
HEA. 

Response: A change has been made. 
The Secretary has modified the 
proposed regulations by adding the 
phrase “including a course of 
independent study” to clarify that the 
term “instruction,” as used in the 
definition of an “educational program,” 
includes programs of independent study. 
However, the Secretary believes that it 
is necessary for an institution or school 


to provide instruction in order to satisfy 
the educational program requirement of 
the statutory definition of an institution 
of higher education, a proprietary 
institution of higher education, a 
postsecondary vocational institution, or 
a vocational school. 

Recognized equivalent of a high 
school diploma. 

Comment: One commenter noted that 
the definition in the proposed 
regulations of the “recognized 
equivalent of a high school diploma” 
does not address those students who 
have excelled academically and are 
admitted to a postsecondary 
educational institution prior to receiving 
a high school diploma. 

Response: No change has been made. 
In those limited situations. where a 
postsecondary institution admits a 
student who has not received a high 
school diploma, but the student has 
excelled academically in high school 
and has met formalized, written 
admission policies of the institution, the 
Secretary considers the student as 
having the equivalent of a high school 
diploma. 

Regular student. 

Comment: Several commenters 
questioned the appropriateness of the 
definition in the proposed regulations of 
a “regular student,” expressing the view 
that a program of study that is in 
compliance with State and Federal 
regulations should be the criterion for 
determining whether a student is eligible 
for Federal financial assistance. Others 
expressed the view that an institution 
should have the right to define a regular 
student and should be allowed to admit 
students on a provisional or conditional 
basis. 

A few commenters were of the 
opinion that the definition of a “regular 
student” is inordinately broad and could 
have a negative impact on an 
institution's statistical base in 
determining its administrative 
capability. For instance, an accepted 
student who was never charged any 
tuition or fees and who never attended 
one day of classes would be classified 
as a “regular student” for the purpose of 
calculating the institution's ratio of 
withdrawals under the Student 
Assistance General Provisions 
regulations. 

Response: No change has been made. 
The definition of a regular student was 
initially included in ED regulations in 
1979 and has remained basically 
unchanged since that time. Moreover, it 
is necessary to define “regular student” 
in these regulations since an element of 
each of the statutory definitions of a 
postsecondary educational institution 
includes the type of regular student the 
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institution admits. The Student 
Assistance General Provisions 
regulations have been revised to remove 
any distortion that may be caused by 
the definition of a regular student. 


Section 600.3. Special conditions. 


Comment: Two commenters requested 
clarification regarding the location of an 
institution if the institution offers a 
program of study by correspondence 
and has sales offices in numerous 
locations or has more than one 
administrative office. 

Response: A change has been made. 
The Secretary has modified the 
proposed regulations by deleting the 
reference to the “sales office” under this 
section. Thus, a correspondence school 
is considered to be located in the State 
in which it has its administrative office. 

Comment: Two commenters inquired 
whether a school offering a program of 
study by correspondence with a 
residential training component is 
considered to be located only in the 
State in which its administrative or 
sales office is located. 

Response: A change has been made. 
The Secretary has modified the 
proposed regulations to clarify that if a 
program of study by correspondence 
includes a period of residential training, 
the Secretary considers the institution to 
be located in both the State in which its 
administrative office is located and the 
State in which its residential program is 
located. 

Comment: One commenter inquired if 
the proposed regulations which require 
a minimum duration of 90 calendar days 
in a vocational education program 
applies to home study programs and 
also to programs that combine home 
study with residential training. 

Response: A change has been made. 
The Secretary has modified the 
definition of vocational school by 
deleting the requirement that would 
require a minimum duration of 90 
calendar days in a vocational education 
program. 


Section 600.5 Proprietary institution of 
higher education. 


Comment: Two commenters inquired 
if the following two criteria of the 
definition in the proposed regulations of 
a proprietary institution of higher 
education are inconsistent: § 600.5(a)(4), 
which requires an institution to be 
legally authorized to provide an 
educational program beyond secondary 
education, and § 600.5(a)(5), which 
requires the institution to provide at 
least a six-month training program. 

Response: No change has been made. 
These are two separate, independent 
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requirements contained in the statutory 
definition of a proprietary institution of 
higher education and are not 
inconsistent. Each of these requirements 
must be met in order to qualify as an 
eligible proprietary institution of higher 
education. 

Comment: One commenter noted that 
in recent years many high schools have 
developed vocational programs of 
instruction at a level that were 
previously offered only by 
postsecondary institutions and 
suggested that the definition in the 
proposed regulations of a vocational 
school is not consistent with this 
practice. 

Response: A change has been made. 
The Secretary agrees and has revised 
the proposed definition of vocational 
school by deleting the phrase ‘more 
advanced than those generally offered 
at the high school level.” 

Comment: Several commenters 
expressed concern that the proposed 
regulations would eliminate one or both 
of the alternatives to accreditation {i.e., 
State agency approval and advisory 
committee approval) for public 
vocational schools that are located in 
those States in which the Secretary has 
not recognized a State agency for 
approval of public postsecondary 
vocational education. One commenter 
took exception to the statement in the 
proposed regulations that no vocational 
school has sought eligibility under these 
alternatives to accreditation in the last 
ten years. 

A few commenters noted that the 
Higher Education Amendments of 1986 
did not repeal the alternatives to 
accreditation for unaccredited 
vocational schools, and commented that 
they did not object to the Secretary's 
plan not to promulgate regulations, 
provided the regulations are not needed 
in order for a school to use the 
alternatives to accreditation for 
eligibility under this part. 

Others expressed the view that 
accreditation by an agency recognized 
by the Secretary for that purpose is the 
appropriate mechanism for assuring the 
quality of education; therefore, to 
eliminate the alternative methods of 
accreditation for eligibility for GSL, SLS 
and PLUS programs is appropriate. 

Response: No change has been made. 
The Secretary will continue to recognize 
State agencies, for the purpose of 
approving public vocational schools as 
an alternative to accreditation by listing 
in the Federal Register in accordance 
with 34 CFR Part 603. 

The Secretary will not issue 
regulations governing the advisory 
committee alternative to accreditation, 
as nearly all categories of vocational 


schools now have access to a nationally 
recognized accrediting agency or 
approval by a State agency. 

The statement in the proposed 
regulations that no vocational school 
has sought eligibility in the past ten 
years under these alternatives to 
accreditation applied only to the 
advisory committee alternative. In the 
event a school seeks accreditation in a 
category for which no appropriate 
nationally recognized accrediting or 
State agency is available, the Secretary 
appoints an advisory committee to 
prescribe standards and approve 
schools for a particular category. No 
regulations are needed for this 
procedure. 


Section 600.8 Transfer-of-credit 
alternative to accreditation. 


Comment: Several commenters 
objected to requirements in the 
proposed regulations to increase from 
three to four the number of students of 
an unaccredited institution whose 
credits must be accepted on transfer by 
each of three accredited institutions. 
They also objected to requirements that 
the students must be accepted into 
programs not specifically designed for 
them that the students’ credits be 
evaluated and accepted on the same 
basis as transfer students from 
accredited institutions, that the students 
actually enroll and attend the accredited 
institution, and that the accredited 
institution have an educational program 
at least as long as the longest 
educational program offered at the 
unaccredited institution. 

Two commenters also objected to 
requirements that an unaccredited 
institution must: (1) Submit an official 
publication from each accredited 
institution stating the policy of the 
institution regarding acceptance of 
transfer credits from accredited and 
unaccredited institutions; (2) obtain and 
submit enrollment records for each 
student transferred; and (3) certify that 
no payments were made to the 
accredited institution in conjunction 
with the institution's acceptance of 
credits of students on transfer from the 
unaccredited applicant institution. 

Response: No change has been made. 
The Secretary believes that increasing 
from three to four the number of 
students or former students of an 
unaccredited institution that must 
transfer to each of three accredited 
institutions will provide further evidence 
that the accrediied institution has based 
its decision to accept the credits of the 
unaccredited applicant institution on the 
quality of the educational program of 
the unaccredited institution rather than 
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upon the qualifications of a particular 
student. 

In accepting the credits of students on 
transfer from an unaccredited 
institution, the accredited institution 
must apply the same admission policies 
as it applies in accepting the credits of 
students on transfer from any accredited 
institution. Therefore, if ii is an 
accredited institution's standard 
admission policy to charge a fee to 
evaluate the credits of students who 
apply for admissions on transfer from 
another accredited institution, as stated 
in the institution’s catalogue or other 
official publication, the Secretary will 
recognize that policy with regard to the 
payment of fees for evaluating the 
credits of students who apply for 
admission on transfer from an 
unaccredited institution. 

The Secretary is legally authorized to 
require that an unaccredited institution 
that is requesting eligibility to 
participate in HEA programs under the 
transfer-of-credit alternative 
demonstrate that it satisfies the transfer- 
of-credit alternative. Based upon 
experience, the Secretary has 
determined that it is the better 
administrative practice in this area to 
require the applicant institution to 
provide all the information and 
documents necessary for the Secretary 
to make a determination and that actual 
documents rather than mere 
certifications be provided to support 
that determination. 


Section 600.9 Written agreement 
between an eligible institution and 
another institution or organization. 


Comment: Two commenters objected 
to the proposed regulations to require an 
institution itself to be accredited or 
preaccredited in order to enter into a 
written agreement with another 
organization. The commenters stated 
that the proposed regulations would 
prohibit some “eligible institutions” that 
are neither accredited nor preaccredited 
from entering into a written agreement 
with another institution or organization 
to provide a portion of the eligible 
institution's total educational program. 
The opinion was expressed that all 
institutions that are designated as 
eligible should be entitled to the same 
benefits. 

Response: No change has beeen made. 
The Secretary believes it to be 
inappropriate for an unaccredited 
institution to retain its eligibility as an 
eligible institution if it contracts to have 
a portion of its eligible program 
provided by another institution. 
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Section 600.10 Date, extent, duration, 
and consequences of eligibility. 


Date of eligibility. 


Comment: Several commenters 
expressed reservations concerning the 
proposed rules to establish the effective 
date of eligibility as of the date on 
which the Secretary receives all the 
information necessary to make that 
eligibility determination. Many 
expressed concern as to whether ED 
resources would be available to 
maintain the procedure. 


Most expressed the view that the 
effective date of eligibility should be the 
date on which the institution meets the 
requirements for eligibility as confirmed 
by the Secretary. Others suggested the 
following: The date of application unless 
the Secretary changes the date for good 
and substantial cause; the date the 
accrediting agency indicates in its letter 
of notification to ED that a school has 
been accredited, a program of study was 
added or a change of location or 
ownership occurred; or the postmark 
date on certified mail so that both the 
institution and the Secretary would have 
a clear audit trail. Some stated that the 
current practice should be maintained. 

Others felt the date of eligibility 
should be modified to state that this 
eligibility covers all in-school students 
to the extent of the academic year 
within that award year. 

Response: No change has been made. 
The Secretary believes the date of 
eligibility cannot be established before 
the date on which the institution meets 
all requirements of the relevant 
statutory definition. The first date on 
which the Secretary can be assured that 
an institution or school has met all of 
those requirements is the date on which 
all materials are available to the 
Secretary to support that determination. 
The Secretary also believes that an 
institution should not be penalized by 
ED delays in processing the application. 

Extent of eligibility. 

Comment: Many commenters objected 
to the proposed regulations which would 
have prohibited extending an 
institution's eligibility to any 
educational program or location that an 
institution establishes after it receives 
the eligibility designation. It was stated 
that the effect of this provision would be 
to shift authority from the nationally 
recognized accrediting agencies directly 
to the Secretary, and that it would delay 
the eligibility of students attending new 
courses at extension or location 
facilities. Some commented that the 
provision is contrary to the concept of 
institutional accreditation, and noted 


that over time ED's procedures for 
designating eligibility have ranged from 
issuing blanket letters of eligibility to 
the current procedure of issuing 
eligibility letters that are program-of- 
study specific and require updating as 
program offerings change. The current 
procedure was described as 
burdensome, time-consuming, and 
confusing for the institutions. 

Others expressed the view that if a 
new program is both accredited and 
legally authorized by the State in which 
the institution is located, a 
determination of program eligibility on a 
program-by-program basis should not be 
required. 

Several questioned the need for the 
multiple safeguard efforts, noting that 
the proposed regulations would require 
the State, the accrediting agency, and 
ED to approve curriculum, program, and 
location changes. 

Others expressed a wide range of 
concerns, including that the proposed 
provision would, in effect, eliminate 
institutional accreditation, that the 
schools will cease to have the capability 
to respond to the dynamics of the 
current job market and the needs of the 
community, that consideration should be 
given to finding ways to reduce the 
length of the process as students must 
already wait a minimum of three months 
for a school to be eligible to participate 
in the student financial assistance 
programs, that implementation of this 
provision will result in a very significant 
increase in the number of applications 
pending before ED without any clearly 
ascertainable benefit to the Federal 
interest, that the provision represents an 
extension of present authority and 
suggests that ED is moving toward the 
approval of all educational matters, and 
that the provision would impose an 
enormous administrative burden on the 
staff of ED, as well as result in a 
significant increase in paper production 
and complicate the approval process 
which is not in keeping with the 
Paperwork Reduction Act of 1980. 

Response: A change has been made. 
The basis for many of the concerns that 
were expressed by the commenters is 
not clear. The proposed regulations 
would have required ED to review each 
educational program that an eligible 
institution adds after the institution 
receives its designation of eligibility. 
This was consistent with ED's former 
practice of reviewing individual 
educational programs for eligibility for 
participation in HEA student aid 
programs. However, the Secretary has 
tried to accommodate some of the 
concerns by modifying the proposed 
regulations to eliminate ED’s review of 
individual educational programs that are 
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added by an institution or school after it 
receives its designation of eligibility. 

The Secretary has also modified the 
regulations by setting forth in § 600.10(c) 
the responsibility of an institution that 
has been designated as an eligible 
institution if it adds educational 
programs after that designation. The 
Secretary has further amended § 600.10 
by adding a new paragraph (d) to limit 
an institution's or school’s designation 
of eligibility to a period of four years by 
requiring that each eligible institution or 
school renew its eligibility designation, 
including all its educational programs 
and all its locations, during its fourth 
year of eligibility under its most recent 
eligibility designation. 

Comment: One commenter expressed 
the view that an eligible institution 
might be required to notify ED when it 
adds a new or additional location or 
programs, but questioned the authority 
of ED to exclude those locations and 
programs from eligibility whether 
established before or after institutional 
eligibility is recognized. 

Response: No change has been made. 
The Secretary extends eligibility to only 
those locations and educational 
programs of an institution that are 
identified in the institution's application 
and are determined to meet all 
requirements of this part. An 
institution's eligibility does not extend 
to any location that the institution 
establishes after it receives its eligibility 
designation. If an institution changes or 
adds a location, the eligibility status of 
that location is subject to the 
requirements of § 600.30 of this part. 


Section 600.20 Application procedures. 


Comment: One commenter stated that 
the proposed regulations describing the 
procedures for applying for institutional 
eligibility are vague regarding the 
information and documentation that 
must be provided to the Secretary. It 
was suggested that the regulations be 
more specific concerning the application 
requirements such as: Include a list of 
the required documents, or simply 
require the institution to provide all 
information necessary to demonstrate 
that it meets the definition of an eligible 
institution, as defined in § 600.2, § 600.4, 
§ 600.5, § 600.6, and § 600.7. 

Response: No change has been made. 
The eligibility application to be provided 
an applicant institution will contain all 
the specific information needed by the 
Secretary to determine whether the 
applicant qualifies as an eligible 
institution or school. 
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Section 600.30 Institutional changes 
requiring review by the Secretary. 


Comment: Numerous commenters 
objected to the proposed regulations 
which would have required at least 45 
days advance notice before the effective 
date of any change in the information 
described in § 600.30. These commenters 
objected to the advance notice 
requirement on the basis that changes 
are not always pre-planned, that certain 
programs (such as externships) may 
utilize a large and changing number of 
locations which would significantly 
increase the institution’s paperwork 
burden, and that an institution is not 
assured of a change of ownership until 
the day of the sale, which may or may 
not be 45 days in advance of the 
effective date. 

Many commenters expressed their 
concern that the 45 days advance notice 
requirement would result in unnecessary 
paperwork since in many cases it may 
involve a two-step procedure because 
the anticipated change may never occur. 
Questions were raised as to what 
purpose pre-occurrence reporting would 
serve. 

Response: A change has been made. 
The Secretary has modified the 
regulations to require that an institution 
notify ED of the institutional changes 
described in § 600.30 concurrently with 
its notifying its appropriate accrediting 
agency, but no later than ten days after 
the change occurs. 

To notify ED of an institution change 
that requires review by the Secretary, an 
institution may simply send to ED a 
copy of the completed “notice of 
change” form that the institution uses to 
notify its accrediting agency of an 
institutional change. 


Section 600.31 Change in ownership 
resulting in a change of control. 


Comment: A few commenters noted 
that, under § 668.18 of the Student 
Assistance General Provisions 
regulations, an institution which is 
undergoing a change of ownership is 
required to submit certain financial 
information, and inquired whether ED 
will continue to require, for the purpose 
of establishing or retaining eligibility, a 
profit and loss statement for the 
institution’s latest complete fiscal year, 
prepared by a licensed certified public 
accountant, and any additional financial 
information which may be required by 
the Secretary. : 

Response: A change has been made. 
The Secretary has modified the 
regulations to require new owners of an 


institution to provide a profit and loss 
statement and a balance sheet, or an 
audit prepared by a licensed certified 
public accountant, for the institution's 
latest complete fiscal year, and any 
additional information requested by the 
Secretary. 

Comment: One commenter noted that 
the proposed regulations provide for the 
retention of all records that are required 
in connection with an institution’s 
participation in any HEA program, but 
the regulations do not indicate what 
records are to be retained nor for what 
period of time. 

Response: A change has been made. 
The Secretary has modified the 


Tegulations to require an institution to 


maintain, in accordance with section 437 
of the General Education Provisions Act, 
20 U.S.C. 1232f, all documents that 
pertain to its application, its notification 
of institutional eligibility, and its 
participation agreement for a period of 
not less than five years. 

Comment: A number of commenters 
requested clarification of the 
circumstances under which the 
Secretary considers an institution to be 
a “new institution” and, as such, subject 
to the two-years-in-existence 
requirement. Some inquired if the “new 
institution” requirement contained in 
§ 600.31(d) applies solely to § 600.31(c) 
in which a new owner has been 
convicted of a crime involving an HEA 
program, or it § 600.31(d) applies to new 
owners who fail to abide by the 
requirements of § 600.31(a), or to other 
situations. 

Clarification was also requested as to 
whether the “new institution” status, 
under § 600.31(d), applies to both 
previous owners and new owners who 
have been convicted of a crime 
involving any HEA programs. For 
instance, if a group of investors, one of 
whom has a relevant conviction, 
acquires control of an institution, would 
the institution be considered a “new 
institution” as a result of the new 
ownership and, therefore, subject to the 
two-years-in-existence requirement for 
the purpose of establishing eligibility? It 
was suggested that the “new institution” 
status under § 600.31(d) should not 
apply to present owners who have been 
convicted of a crime involving HEA 
programs. 

Response: A change has been made. 
The Secretary has modified the 
regulations to provide criteria for 
determining whether a new owner of an 
eligible or previously eligible institution 
or school is subject to the two-years-in- 
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existence requirement as a result of 
having been convicted of, or has pled 
nolo contendere or guilty to, a crime 
involving the acquisition, use, or 
expenditure of Federal funds, or has 
been judicially determined to have 
committed fraud involving Federal 
funds. 

The Secretary may consider an 
eligible or a previously eligible 
proprietary institution of higher 
education, postsecondary vocational 
institution, or vocational school to be 
the same institution for the purpose of 
establishing institutional eligibility 
under this part, only if the new owner or 
owners who were convicted of, of pled 
nolo contendere or guilty to, a crime 
involving the acquisition, use, or 
expenditure of Federal funds are no 
longer incarcerated for that crime; at 
least five years have elapsed from the 
date of the conviction, no/o contendere 
pleas, guilty plea, or judicial 
determination; and the funds that were 
frauduently obtained or criminally 
acquired, used, or expended have been 
repaid to the United States, and any 
related financial penalty has been paid. 


Section 600.32. Loss of eligibility. 


Comment: Several commenters 
objected to the proposed regulations to 
permit the Secretary to void an 
eligibility designation if an institution’s 
eligibility determination was based on 
inaccurate information, stating that the 
term “inaccurate information,” as used 
in the proposed regulations, is too vague 
and general. It was suggested that the 
regulations be modified to indicate 
material inaccuracy and that only 
institutional intention to supply false 
information should be grounds for loss 
of eligibility. 

Response: No change has been made. 
An institution that does not satisfy the 
definition of an eligible institution or 
school is not an eligible institution or 
school even though the Secretary may 
have determined the institution or 
school as eligible on the basis of 
inaccurate information. If an institution 
or school intentionally provided false 
information, the institution may be 
subject to legal action. 

Comment: Two commenters objected 
to the proposed regulations to permit a 
determination regarding the loss of an 
institution’s eligibility without due 
process of law. Under due process, an 
institution would be afforded an 
evidentiary administrative hearing 
before any action was taken to void its 
eligibility. 
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The commenters also objected to the 
proposed regulations because no 
provision is included to govern loss-of- 
eligibility determinations involving 
unexpected emergency situations, such 
as fire or natural disaster. 

Response: No change has been made. 
An institution loses its eligibility if and 
when it no longer satisfies one of the 
qualifying statutory definitions. An 
evidentiary administrative hearing is not 
authorized by the HEA and that type of 
hearing would not be necessary since 
the facts with regard to compliance with 
the statutory definition would not be in 
doubt. 


[FR Doc. 88-7424 Filed 44-88; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Secretary 


24 CFR Parts 50, 221, 236, 241 and 248 
[Docket No. R-88-1385; FR-2450] 


Prepayment of a HUD-insured 
Mortgage by an Owner of Low Income 
Housing 


AGENCY: Office of the Secretary. 
ACTION: Interim rule. 


SUMMARY: This interim rule sets forth 
HUD's procedures governing the 
prepayment of a multifamily mortgage 
by an owner (mortgagor) of eligible low 
income housing, in cases where, but for 
the recently-enacted legislation 
discussed below, the owner would be 
free to prepay without HUD's approval 
or would within one year become 
eligible to prepay without HUD's 
approval. The rule implements 
legislative provisions governing 
prepayments of HUD-insured and HUD- 
held mortgages that are contained in 
Title II, Subtitle B of the Housing 
Community Development Act of 1987 
(“1987 Act’), Pub. L. 100-242, approved 
February 5, 1988, entitled “Preservation 
of Low Income Housing.” This 
legislation contains a provision for the 
repeal of Subtitle B on February 5, 1990, 
at which time this rule will be 
terminated or revised to reflect the then- 
current law. Congress enacted these 
provisions as an interim measure to 
assure that affordable multifamily 
housing units are preserved to the 
maximum extent practicable for lower- 
income families, and that displacement 
of such families is minimized, while the 
public and private sectors work together 
to find long-term responses to the 
potential loss of affordable-housing. 
DATES: Effective Date: May 20, 1988. 

Comment Due Date: June 6, 1988. 
ADDRESS: Interested persons are invited 
to submit comments to the Rules Docket 
Clerk, Office of General Counsel, Room 
10276, Department of Housing and 
Urban Development, 451—7th Street, 
SW, Washington, DC 20410. 

Comments should refer to the above 
docket number and title. A copy of each 
comment received will be available for 
public inspection during regular hours at 
the above address. 

FOR FURTHER INFORMATION CONTACT: 
James Tahash, Director, Planning and 
Procedures Division, Department of 
Housing and Urban Development, 451— 
7th Street, SW, Washington, DC 20410. 
Telephone (202) 426-3944. [This is not a 
toll-free number.] 


SUPPLEMENTARY INFORMATION: 


I. Background 
A. Legislative Purpose 


In enacting Title II, “Preservation of 
Low Income Housing,” Congress made a 
number of findings leading it to 
conclude that the interim measures it 
adopted are “needed to avoid the 
irreplaceable loss of low income housing 
and irrevocable displacement of current 
tenants.” (See section 202(a)(10)). For 
example, the Congress has determined 
that, in the next 15 year, more than 
330,000 low income housing units 
insured or assisted under sections 
221(d)(3) and 236 of the National 
Housing Act (NHA) could be lost as a 
result of the termination of low income 
affordability restrictions, and that, in the 
next decade, more than 465,000 low 
income housing units produced with 
assistance under section 8 of the United 
States Housing Act of 1937 could be lost 
as a result of the expiration of the rental 
assistance contracts executed between 
project owners and HUD. 

The Congress has concluded that the 
potential loss of these housing units in 
coming years “would precipitate a grave 
national crisis . . . that was neither 
anticipated nor intended when contracts 
for these units were entered into.” 
Accordingly, these interim measures 
were enacted to assure that housing 
units are preserved to the maximum 
extent practicable, while the public and 
private sectors seek responses to the 
threatened loss of affordable low 
income housing units. By February 5, 
1990, the date when, under section 203, 
title II, Subtitle B of the 1987 Act will be 
automatically repealed, Congress 
intends to act on recommendations that 
arise from the review undertaken by 
private and public organizations. 


B. Section 250 of the National Housing 
Act 


Section 250 of the NHA already places 
limitations on the ability of an owner of 
low income housing to prepay its 
mortgage. This statute is applicable to 
project loans or mortgages assisted or 
insured under sections 236 and 221{d}{5) 
of the NHA, section 101 of the Housing 
and Urban Development Act of 1965, or 
section 202 of the Housing Act of 1959. 

In situations where HUD's approval is 
required for prepayment, section 250{a) 
requires the Secretary to make certain 
findings before granting approval. These 
findings are basically designed to assure 
that the prepayment would not result in 
the elimination of needed low income 
housing units and that the relocation 
needs of lower income tenants displaced 
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as a result of the prepayment are 
adequately addressed. 

Section 261 of the 1987 Act amended 
section 250(a) by further limiting the 
Secretary's authority to approve a 
prepayment. Previously, the Secretary 
could approve a prepayment upon 
determining either “that the project is no 
longer meeting a need for lower income 
families in the area or that the needs of 
lower income families in such project 
can be met more efficiently and 
effectively through other Federal 
housing assistance taking into account 
the remaining time the project could 
meet such needs.” As amended by the 
1987 Act, Section 250(a) no longer 
permits the Secretary to approve a 
prepayment on the basis of the latter 
determination. 

Certain mortgages (e.g., a section 236 
mortgage, with a limited distribution 
mortgagor, that is nineteen years past 
final endorsement) are subject to both 
section 250(a) and Subtitle B. If HUD 
approves a plan of action for such a 
project under Subtitle B, and the plan of 
action contemplates prepayment of the 
mortgage, the prepayment may not take 
place unless Section 250(a) is complied 
with or until Section 250(a) is no longer 
applicable. 

In situations where HUD's approval is 
not required for prepayment, Section 
250(b) authorizes the Secretary to offer 
an owner inducements (section 8 and 
Flexible Subsidy assistance) if the 
Secretary finds that this is necessary to 
prevent a prepayment. The project 
owner is not required to accept 
inducements and can elect instead to 
prepay the mortgage or loan. 

The 1987 Act did not amend or repeal 
section 250(b) of the Act. It is clear, 
however, that an owner of a project with 
a loan or mortgage insured or assisted 
under sections 236 or 221(d)(5) of the 
NHA or section 101 of the Housing and 
Urban Development Act of 1965 is 
subject to the prepayment provisions of 
the 1987 Act and these regulations. 
Thus, section 8 and Flexible Subsidy 
assistance, the two inducements 
expressly authorized by section 250(b), 
are listed in section 248.231 of the rule. If 
the Commissioner determines that 
section 8 or Flexible Subsidy assistance 
would be appropriate, HUD would “give 
priority” for such assistance, as the 
Secretary is directed to do under section 
250(b). However, section 250(c)(2), 
which requires that, when section 8 is 
provided under section 250(b), the 
owner give priority to applicants who 
have the lowest income, may conflict 
with section 225(b)(3)(F)(i), which 
requires that the proportion of each 
income class of tenants be maintained. 
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To the extent that such an inconsistency 
exists, section 225(b)(3)(F)(i) would 
prevail. If the Commissioner determines 
that incentives other than section 8 or 
Flexible Subsidy are more appropriate, 
HUD would not be required to “give 
priority” for such assistance. On the 
other hand, prepayment provisions 
contained in Subtitle B do not apply to 
projects assisted under the section 202 
program. Accordingly, the provisions of 
section 250(b) continue to apply where a 
project owner with a section 202 loan 
seeks to prepay the loan and has a right 
to do so without HUD approval. 
Similarly, section 250(c), which imposes 
requirements on an owner who receives 
additional section 8 assistance pursuant 
to section 250(b), and section 250({d), 
which defines lower income families for 
purposes of section 250, continue in 
effect. 

This regulation implements Subtitles 
A and B of the 1987 Act; it does not 
implement section 250 of the NHA. The 
Department's existing regulations, while 
not specifically addressing section 250, 
are consistent with it, and the 
Department has been carrying out 
section 250 in its servicing of mortgages 
and loans subject to its provisions. The 
Department is developing a proposed 
rule that will revise applicable 
regulations to address section 250 of the 
NHA. 


C. Publication as an Interim Rule 


Section 234 of the 1987 Act directs the 
Secretary to “issue final regulations to 
carry out this subtitle not later than 60 
days after the date of the enactment of 
this Act.” It also requires that the 
regulations take effect not later than 45 
days after the date of issuance. The 
Department is publishing the rule as an 
interim rule, which is consistent with 
section 234 because the interim rule will 
be effective within the required time. An 
interim rule allows the Department to 
seek public comment. In order to comply 
with section 234 it is not necessary to 
submit the rule for Congressional review 
under section 7(0) of the Department of 
HUD Act, 42 U.S.C. 3535{0). 


IL. Content of This Rule 


> This rule largely reflects provisions 
mandated by statute, most of which do 
not provide for agency discretion. For 
clarity, whenever possible in this 
preamble, reference is made to the 
statutory provision that corresponds to 
the section of the rule discussed. 

’ The new rules governing prepayments 
appear in a new part of the Code of 
Federal Regulations, 24 CFR Part 248. 
Part 248 consists of Subparts A and B. 
Subpart A discusses the purpose of the 
regulation, while Subpart B sets out the 


specific procedures governing 
prepayments. Subpart B applies to all 
prepayments governed by Subtitle B of 
the 1987 Act. 

Before discussing the specific contents 
of the regulations, a brief overview of its 
impact on owners/mortgagors follows. 
As a general matter, an owner of 
“eligible low incoming housing” as that 
term is defined in the 1987 Act (see 
section 233) will no longer be able to 
prepay a mortgage, unless the 
prepayment is first approved by HUD. 
HUD can only approve a prepayment 
that involves the termination of low 
income affordability restrictions in 
accordance with an acceptable “plan of 
action,” submitted by the owner, that 
discusses the impact of the proposed 
prepayment on the future use of the 
involved housing units and, most 
particularly, on lower income tenants 
(see sections 221 and 225{a)). If HUD 
determines that the mortgage cannot be 
prepaid under section 225(a), it can still 
agree to give the owner certain financial 
incentives to keep the mortgage in place, 
provided that doing so (a) is necessary 
to provide a fair return on the 
investment of the owner; (b) is the least 
costly alternative that is consistent with 
achieving the purposes of the statute; 
and (c) meets statutory criteria designed 
to protect current and future tenants 
(section 225{b)). Alternatively, a plan of 
action could combine prepayment with 
incentives, provided the standards set 
forth in section 225(b) are met. 

If an owner does not submit an 
acceptable plan of action or HUD 
cannot approve a plan of action that 
would permit either prepayment or the 
provision of financial inducements, the 
status quo would be retained, with one 
possible exception. HUD could, upon 
request of the owner, make certain 
modifications to the owner's existing 
regulatory agreement (see section 228). 
Accordingly, there are five possible 
consequences where an owner notifies 
HUD of its intent to prepay in 
accordance with a plan of action: 

—Prepayment will be approved and 
all low income affordability restrictions 
terminated, except with regard to 
protection of current very low income, 
low income and moderate income 
tenants; 

—Prepayment will be approved, but 
the owner will receive incentives from 
the Federal government in return for 
agreeing to conditions relating to the 
continued use of the project as low 
income housing; 

—Prepayment will not be approved, 
but the owner will receive incentives 
from the Federal government in 
accordance with a plan of action 
negotiated by the owner and HUD; 
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—Prepayment will not be approved, 
but, after failing to reach agreement on a 
negotiated plan of action, the owner and 
HUD agree to the package of incentives 
and restrictions prescribed by Section 
228 of the 1987 Act (see § 248.241 of the 
rule); or 

—Prepayment will not be approved, 
and no incentives will be offered. 

In relation to each of the five possible 
scenarios listed, the legislation and this 
interim rule set out specific criteria 
governing the prepayment process. 

Subpart A of the rule initially sets 
forth the purpose of this part (see 
section 202(b) of the 1987 Act). The 
Department's rule reflects the intent of 
the statute that the owners’ prepayment 
rights be restricted only to the extent 
necessary to achieve the purposes of the 
statute. Section 248.103 provides that the 
requirements of Part 248 apply to any 
project that is eligible low income 
housing on or after February 5, 1988, the 
date of the 1987 Act's enactment. 
Section 235 of the 1987 Act states that 
the requirements of Subtitle B apply to 
any project that is eligible low income 
housing on or after November 1, 1987. 
However, retroactive application of the 
statute to prepayments that took place 
between November 1, 1987 and February 
5, 1988 would in many cases require the 
rescission of refinancing mortgages and 
the reinstatement of the mortgages that 
have been prepaid. There is no evidence 
in the 1987 Act's legislative history that 
Congress intended such a result, and the 
Department's position is that the statute 
should not be so construed. 

Section 248.105 is a sunset provision, 
indicating that upon repeal or 
amendment of Subtitle B of Title II of the 
1987 Act, HUD will terminate or amend 
Part 248 accordingly. (See section 203). 
Finally, section 221(b) of the 1987 Act 
contains an “alternative prepayment 
moratorium.” This provision precludes 
an owner of eligible low income housing 
from prepaying its mortgage, if the 
housing is located within a jurisdiction 
in which a Federal or State court has 
invalidated the requirements contained 
in Subtitle B. The rule contains a 
provision corresponding to this statutory 
provision. 

Subpart B governs the prepayment 
process related to eligible low income 
housing. Section 248.201 defines terms 
used throughout this subpart, including 
but not limited to the terms defined in 
section 233 of the legislation. In some 
instances, the regulation (unlike the 
legislation) cross-references other HUD 
regulations that already define a term. 
For example, the legislation defines 
“lower income families or persons” in 
terms of income levels set forth in 
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section 3(b)(2) of the United States 
Housing Act of 1937. The rule therefore 
refers to specific income level criteria 
contained in 24 CFR Part 813, which 
implements section 3(b)(2). 

In four separate provisions the statute 
refers to the involuntary displacement of 
tenants “except for good cause.” The 
regulation, at §§ 248.221(a), 
248.223(a)(1), 248.233(d)(3), and 
248.241(a)(1), restates these provisions. 
Section 248.201 defines “good cause” to 
mean the temporary or permanent 
uninhabitability of a project justifying 
the relocation of all or some of the 
project's tenants, or actions of the 
tenant that, under the terms of the 
tenant's lease and applicable 
regulations, constitute a basis for 
eviction. For purposes of this regulation, 
a tenant who is induced or forced to 
move from the project because of 
increases in the rent for the unit is not 
deemed to have been “involuntarily 
displaced,” since other provisions of the 
rule (e.g., §§ 248.221(a)(1) and (2), 
248.223(a)(3)-(5), 248.233(d)(4)-(6), and 
248.241(a)(4)) address the problem of 
affordability for current tenants. 

The statutory definition of “eligible 
low income housing” (section 233) 
covers projects financed by mortgage 
loans (1) insured or held under section 
221(d(3) and assisted under the Rent 
Supplement or section 8 program; (2) 
insured or held under the Section 
221(d)}(3) BMIR program; (3) “insured, 
assisted or held” under the Section 236 
program, or (4) “held by the Secretary 
and formerly insured under a program 
referred to in clause [(1), (2), or (3)]. 

* * *" The Conference Report makes 
clear that the last category refers to 
purchase money mortgages originated 
by HUD in connection with the sale of 
HUD-owned projects. H.R. Rep. No. 100- 
426, 100th Cong., 1st Sess. 194 (1987). 
The statutory definition also provides 
that-Subtitle B is applicable only if, 
“under regulation or contract in effect 
before [February 5, 1988, the mortgage] 
is or will within 1 year become eligible 
for prepayment without prior approval 
of the Secretary.” HUD interprets this 
language to mean that if, at any time 
within the two-year duration of the 
statute, a mortgagor is within one year 
of becoming eligible to prepay its 
mortgage without HUD'’s approval in 
accordance with the terms of the 
mortgage and applicable program 
regulations, the mortgagor may initiate 
proceedings under Part 248 by filing a 
notice of intent. HUD infers that 
Congress intended to give project 
owners sufficient lead time to negotiate 
a plan of action so that the plan of 
action could be implemented by the date 


that the mortgagor would have been 
free, in the absence of the 1987 Act, to 
prepay its mortgage without HUD’s 
consent. 

With respect to section 236 projects, a 
question arose as to whether 
noninsured, State agency-financed 
projects assisted under the second 
proviso of section 236(b) would be 
included in the definition of eligible low 
income housing. The definition of 
“eligible low income housing” in section 
233 includes mortgages “insured, 
assisted or held by the Secretary” under 
section 236 of the National Housing Act. 
However, the statute’s use of the terms 
“insured, assisted or held” is not 
consistently correct or unambiguous. For 
example, the heading of Subtitle B of the 
statute is “Prepayment of Mortgages 
Insured Under the National Housing 
Act,” implying that noninsured projects 
are not subject to its provisions. 

The legislative history of section 233 
does not contain any definitive 
statement to resolve this ambiguity; 
however, the testimony relating to the 
“prepayment” problem which led to the 
enactment of Title II related to HUD- 
insured and HUD-held mortgages only. 
Also, the statistics as to affected units 
offered by the Congress in section 202, 
Findings and Purposes, do not include 
the noninsured section 236 projects. 
Likewise, the “permissible incentives” 
specified in section 224 pertain mainly 
to contractual relationships between 
HUD and project owners under the 
regulatory agreement. Even though the 
extensive State and local involvement in 
the statutory preservation scheme might 
cause one to assume, upon an initial 
reading, that noninsured section 236 
projects should be covered, in view of 
the comma separating the words 
“insured” and “assisted,” the legislative 
history clarifies that the Congress did 
not intend to cover the noninsured 
projects. Under a discussion of “notice 
of intent to prepay,” the Conference 
Report indicates: “The mortgages 
covered by this provision include 
purchase money mortgages held by the 
Secretary that were provided to 
provision (sic) formerly insured under 
Sections 221(d)(3), 221(d)(3) BMIR or 
236.” H.R. Rep. No. 100-426, at 194. 
Under a discussion of “Alternative State 
Strategy,” the Conference Report further 
indicates that “some States have 
already begun to address the problem of 
expiring low income affordability 
restrictions in FHA-insured 
projects * * *” id. at 197 (emphasis 
added). Moreover, there would be no 
logical reason to include the noninsured 
Section 236 projects in Title II because 
State housing finance agencies would 
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have control over owners and 
mortgagees with respect to those 
projects. 

There are a few projects that are 
assisted with section 236 interest 
reduction payment assistance and 
which were refinanced and are currently 
insured under section 207 pursuant to 
section 223(f). These projects are 
covered by Title II because they remain 
assisted under section 236 and are 
subject to HUD control through a 
regulatory agreement. 

Section 248.203 (general prepayment 
limitation) indicates that a mortgage 
may not be prepaid without the prior 
approval of a plan of action by the FHA 
Commissioner. Moreover, if a mortgagee 
accepts prepayment without prior 
approval, it will be subject to 
administrative and other legal sanctions. 

Section 248.211 (notice of intent to 
prepay) corresponds to section 222 of 
the Act. It is incumbent upon an owner 
to assure that the appropriate State or 
local government agency (or both, where 
necessary) has received this notice. 
Upon receipt of the notice of intent, the 
Commissioner will provide the owner 
with information needed to prepare the 
plan of action. The owner should not 
submit the plan of action until it has 
received this information from the 
Commissioner. This information would 
include HUD's standards regarding 
approval of a plan of action that 
involves termination of low income 
affordability restrictions. In addition, it 
would include information concerning 
incentives which may be available in 
cases where a plan of action involving 
termination of low income affordability 
restrictions is not approvable. Such 
information would include, at a 
minimum, a list of the Federal incentives 
authorized under § 248.231. 

Sections 248.213, 248.215, 248.217, and 
248.219 concern an owner's submission 
and HUD'’s processing of a plan of 
action. The plan of action must include 
the information set forth in § 248.213(b), 
as appropriate. Sections 248.213 through 
248.219 also cite time frames, 
corresponding to those set forth in 
Subtitle B, within which HUD must take 
certain actions. Congress envisions that 
HUD will make a final determination on 
a plan of action within 300 days of its 
initial receipt. Once HUD receives a 
plan, it must within 60 days alert the 
owner in writing of any deficiencies that 
prevent the plan from being approved. 
An owner is permitted periodically to 
revise its plan in order to obtain HUD 
approval. No later than 180 days from 
receipt of the plan, (or such later period 


‘ if requested by the owner), HUD must 


provide written notice to the owner 
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indicating that the plan is approved or, if 
not, why the plan is defective and ways 
in which it could be amended to obtain 
approval. If HUD cannot approve a plan 
within 300 days, the legislation (and 
rule) allows the owner to request certain 
modifications to its regulatory 
agreement. However, HUD is not 
required to agree to the modifications if 
it determines that the modifications are 
unnecessary to achieve the purposes of 
Subtitle B. 

Section 248.213 lists the information to 
be included in the plan of:action that is 
submitted to HUD. An owner also may 
elect to submit its plan to the 
appropriate State or local government 
agency. A State or local government 
agency that receives the plan must, as 
part of its review, consult with 
representatives of tenants residing in the 
project (see section 223{a)). 

Contents of a plan of action are 
enumerated in § 248.213(b}. The owner 
must address each of six specified 
criteria, to the extent appropriate, as 
well as any other issues raised by HUD 
in its written response to the owner's 
notice of intent. In essence, the owner 
must define, clearly and 
comprehensively, the nature and impact 
(if any) of its proposal in relation to the 
project, tenants and affordable housing 
in the community. Of course, plans of 
action involving prepayment of the 
mortgage and termination of low income 
affordability restrictions will contain 
much different types of information than 
plans of action that involve the use of 
incentives to maintain the low income 
use of the project. 

Section 248.221 sets forth the findings 
that the Commissioner must make 
before approving a plan of action that 
involves termination of low income 
affordability restrictions. (Such 
restrictions are defined at § 248.201 as 
limits imposed by regulation or 
regulatory agreement on tenant rents, 
rent contributions, or income eligibility 
on eligible low income housing.) With 
respect to current tenants, § 248.221(a) 
provides that the Commissioner must 
find that implementation ‘of the plan of 
action will not materially increase 
economic hardship for such tenants or 
involuntarily displace such tenants 
except for good cause. 

if the Commissioner determines that 
comparable and affordable replacement 
housing is available in the community 
and that current tenants will be 
provided reasonable relocation 
assistance, the plan of action will be 
deemed to not materially increase 
economic hardship. In other cases, the 
standards for evaluating whether the 
plan of action will materially increase 
economic hardship have been adapted 


from the rent structure authorized under 
section 17(d)(8)(A) of the United States 
Housing Act of 1937, 42 U.S.C. 
1430(d)(8)[A), for the Housing 
Development Grant Program. The rule 
establishes a general ceiling on rent 
limitations of 30 percent of 50 percent of 
median area income for very low 
income tenants, 30 percent of 80 percent 
of median area income for low income 
tenants, and 30 percent of 95 percent of 
median area income for moderate 
income tenants. While the standards 
apply to all tenants occupying the 
project at the time of prepayment, they 
impose limitations on rent increases 
only on those tenants falling within each 
of the three income classifications at the 
time of the rent increases. The standards 
may be modified in specific cases on the 
basis of the particular characteristics of 
a project and rent levels for comparable 
housing in the community. The 
Commissioner may require that rent 
increases allowed in connection with 
the prepayment be phased in gradually 
for some or all of the tenants. The rule 
also includes a separate standard to be 
applied in the case of projects that will 
be converted to cooperative or 
condominium use. In the case of any 
project for which HUD allows 
prepayment under Part 248, it is the 
Department's current policy to provide 
vouchers under section 8 of the United 
States Housing Act of 1937, 42 U.S.C. 
1437f, to any very low income tenants 
who would otherwise suffer economic 
hardship as a result of the prepayment. 

The Department expects that the 
standards pertaining to economic 
hardship and involuntary displacement 
will be enforced through recorded use 
agreements and covenants binding upon 
the owner and its successors. These 
agreements and covenants could be 
enforced by the Department or by any 
tenant who is protected by its 
provisions. 

With respect to the effect of the plan 
of action on the housing market 
generally, the rule at § 248.221{b) tracks 
the language of the statute. The rule sets 
forth the three statutory standards 
concerning the availability of housing in 
the community; however, these criteria 
need not be met if the plan of action has 
been approved by the appropriate State 
and local governmental agencies as 
being in accordance with a HUD- 
approved State strategy (see § 248.223). 

Section 248.223 sets forth criteria that 
must be addressed if HUD is to approve 
a State strategy that involves the 
“termination of low income affordability 
restrictions.” If a State strategy is 
approved, HUD will not make the 
findings in relation to a plan of action 
that are described in § 248.221[b){1). 
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Instead, a plan that involves the 
termination of low income affordability 
restrictions will be reviewed by HUD 
pursuant to § 248.221{a) and by the State 
(and any appropriate local government 
agency) in accordance with 

§ 248.221(b}{2). 

Section 248.223(a) sets forth the eight 
specific criteria that must be met by a 
State strategy if it is to be approved by 
HUD. The criteria ensure that under an 
approval strategy, a plan of action could 
only be approved if existing tenants 
could not be involuntarily displaced 
except for good cause; housing 
opportunities for minorities are not 
adversely affected; rent increases are 
subject to specified limitations; housing 
units remain affordable to lower income 
families; the housing is maintained and 
operated in decent, safe and sanitary 
condition; the State is responsible for 
providing a portion of any new 
assistance found necessary to preserve 
the lower income nature of the housing; 
and the State sets aside units or funds 
adequate to assure that any low income 
housing unit lost as a result of a plan 
will be replaced in the same market 
area. The criteria in § 248.223{a) 
correspond to the same provisions of 
section 226 of the 1987 Act; similarly, 

§ 248.223(b) corresponds to 
subparagraph (b) of section 226, 
requiring a State to enter into all 
agreements necessary to implement its 
strategy as a prerequisite for approval, 
and to include any other provisions 
deemed necessary by HUD. 
Accordingly, it is incumbent upon any 
State that develops an alternative 
strategy to demonstrate to HUD that the 
strategy is consistent with the 
provisions of the legislation and section 
248.223. In the absence of an approved 
State strategy, or if a plan of action has 
not been approved by a State under a 
HUD-approved State strategy, HUD will 
review a plan of action involving 
termination of low income affordability 
restrictions under the criteria of 

§§ 248.221(a) and (b){1). 

Even if it does not have an approved 
strategy, a State may be involved in the 
mortgage prepayment or modification 
process. The legislation and the rule 
contemplates possible State 
participation in relation to such matters 
as reviewing plans of action, consulting 
with affected tenants and HUD, and 
participating in a plan that envisions 
preserving low income housing through 
the use of incentives. 

Section 248.231 (incentives to extend 
low income use) lists incentives the 
Commissioner can offer to an owner, 
provided that the Commissioner is first 
able to make certain findings. The 
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incentives.include variations in current 
housing program requirements (e.g., 
access to greater distributions, and 
greater access to Reserve for 
Replacements or Residual Receipts 
funds). HUD expects that only in 
extreme circumstances would it approve 
increased access to Reserve for 
Replacements funds as part of a plan of 
action. HUD will agree more readily to 
increased access to Residual Receipts 
funds. Conforming changes to the Part 
221 and Part 236 rules will also 
authorize HUD to permit distributions 
more frequently than annually or semi- 
annually. 

Section 248.231 also includes newly 
authorized programs under the 1987 Act, 
such as provision of HUD insurance for 
an equity loan. Section 231 of the 1987 
Act amended section 241 of the NHA to 
provide for insured secondary financing. 
However, this new program is only 
available to an applicant who is seeking 
the loan in conjunction with a plan of 
action under Subtitle B (and Part 248). 

Both the underwriting and claims 
processing of this insured loan follow in 
large measure the requirements for an 
insured mortgage under other provisions 
of section 241 of the NHA and their 
implementing regulations in Part 241, 
Subparts A through D. The amount of 
the second mortgage cannot exceed 
ninety percent of the owner's equity in 
the project. The amount of the mortgage, 
however, is further restricted to an 
amount which, when added to the 
existing indebtedness of the property, 
can be supported by ninety percent of 
the projected net income of the project, 
as determined by the Commissioner. In 
making a determination regarding the 
amount of the second mortgage and the 
sums available to service the mortgage, 
the Commissioner will take into account 
any increase in the income of the project 
that will occur in accordance with the 
established limitations of section 225(b) 
of the 1987 Act. (See § 248.233). 
However, if the Commissioner provides 
additional assistance under section 8 of 

he United States Housing Act of 1937 to 
support the second mortgage, and the 
oroject is subsequently sold or 
refinanced, the project owner must 
reimburse the Commissioner in the 
amount of the additional section 8 
issistance from any available sale or 
efinancing proceeds. The statute 
provides that the holder of the insured 
senior mortgage may not withhold its 
consent to the recording of the second 
mortgage or other security instrument as 
a lien upon the property. Section 241(f) 
of the NHA terminates on February 5, 
1990. 


Another new program authorized by 
the 1987 Act involves the financing of 
capital improvements under section 201 
of the Housing and Community 
Development Amendments of 1978. The 
new legislation expands the allowable 
uses of Flexible Subsidy assistance. 
Applicants for this kind of assistance 
may include, but are not limited to, 
owners of projects that file a plan of 
action under Part 248. In order to 
implement the new legislation, HUD 
would need to add a new subpart to Part 
219 of the Code of Federal Regulations 
(Flexible Subsidy). The Department's 
Office of Policy Development and 
Research has made a study which 
concludes that the capital improvement 
loan program is not currently needed, 
and therefore HUD is not implementing 
the program at this time. However, 
consistent with section 230 of the 1987 
Act, § 248.235 provides that an owner 
who agrees to extend low income 
affordability restrictions will have the 
opportunity to convert to an alternate 
system of incentives that may become 
available between now and February 5, 
1992. Accordingly, should HUD adopt a 
rule governing the financing of capital 
improvements, an owner whose plan of 
action has previously been approved 
could still seek to obtain this 
inducement under a “conversion” plan. 
(If HUD agrees to a conversion plan, 
section 230 of the 1987 Act and the rule 
further provides that HUD can make 
adjustments that it deems appropriate to 
compensate for the value of any benefits 
already obtained by the owner under 
Part 248). 

Section 248.233 establishes the 
standards for approval of a plan of 
action that includes incentives. 
Incentives are only available if 
necessary to achieve the purposes of 
this Part 248, and provide a fair rate of 
return to the owner. An owner shall 
bear the burden of demonstrating that, 
absent any inducements, it would not 
receive a fair return from the operation 
of the project. To make this 
demonstration, the owner will be 
required to show that the current use of 
the project is not tantamount to its 
highest and best use. (This is a threshold 
determination which the Commissioner 
will make in order to decide whether the 
owner should receive incentives; 
however, it is not the intent of the rule 
that the Commissioner would 
necessarily provide incentives sufficient 
to provide the owner with a rate of 
return equal to the owner's rate of return 
if the project were converted to its 
highest and best use.) In this connection 
HUD has assessed the universe of 
projects to which Part 248 is applicable 
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and has concluded that a large majority 
of owners either will not or are not 
likely to prepay their mortgages. 
Moreover, incentives offered by HUD 
must constitute the “least costly 
alternative” for the Federal government 
necessary to achieve the purposes of 
Part 248. The owner must make a 
binding commitment to ensure that, for 
the remaining term of the mortgage, the 
housing will remain affordable to lower 
income families, and will be properly 
maintained and operated. Additionally, 
current tenants may not be involuntarily 
displaced except for good cause (e.g., 
the project is uninhabitable because of 
environmental conditions), and rent 
increases must be regulated, phased in, 
and subject to caps. 

Section 248.241 (modification of 
existing regulatory agreements) 
corresponds to section 228 of the 1987 
Act, and applies where a plan of action 
cannot be approved within 300 days 
from the date of its receipt by HUD. The 
package of incentives and restrictions 
authorized by § 248.241 includes 
extending expiring project-based 
assistance, and increasing allowable 
distributions (subject to limits on any 
related rent increases). However, any 
agreement entered into under this 
section must terminate on February 5, 
1992, at which time the affected housing 
units will be subject to any law then 
affecting low income affordability 
restrictions. 

Section 248.251 (consultation with 
other interested parties) authorizes HUD 
to consult with appropriate units of local 
government and other interested parties 
in making determinations under 
§§ 248.221 and 248.233 that concern 
plans of action involving the use of 
incentives or the termination of low 
income affordability restrictions, 
respectively. Finally, § 248.261 
(agreements implementing plans of 
action and State strategies) authorizes 
the Commissioner to execute 
agreements necessary to implement 
plans of action and State strategies 
approved under Part 248. 

The approval of a plan of action or 
prepayment under Part 248 constitutes a 
Federal action that is subject to 
environmental review under 24 CFR Part 
50. However, the Department has 
determined that the approval of a plan 
of action or prepayment would not 
normally have a significant effect on the 
human environment (and therefore 
should be categorically excluded from 
the requirements to prepare an 
environmental assessment under such 
regulations) when the action would not 
result in the demolition of any building, 
or parts of any building, containing the 
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primary use served by the project. 
Changes in the nature of the project 
which do not result in alteration of the 
external structure of the project would 
not have any effect on the physical 
environment surrounding the project. 
Accordingly, § 50.20 has been amended 
to add a new categorical exclusion for 
prepayments and plans of action, except 
where demolition would result from the 
prepayment. This exclusion applies to 
prepayments under Title II as well as 
under other statutes and authorities, 
such as Section 250{a). 

Accordingly, the rule amends 24 CFR 
Part 50, Protection and Enhancement of 
Environmental Quality, to adopt a 
categorical exclusion from 
environmental review for approvals that 
meet these conditions. 


Findings and Other Matters 


A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 50, which 
implement Section 102(2)(C) of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection during regular business hours 
in the Office of the General Counsel, 
Rules Docket Clerk, Room 10276, 451 
Seventh Street, SW., Washington, DC 
20410. 

This rule constitutes a major rule, as 
determined by the Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, under the 
authority of Executive Order 12291 on 
Federal Regulation issued on February 
17, 1981. A copy of the Regulatory 
Impact Analysis has been transmitted to 
the Office of Management and Budget, 
and is available for public inspection 
during regular business hours in the 
Office of General Counsel, Rules Docket 
Clerk, Room 10276, 451 Seventh Street, 
SW.; Washington, DC. 

Under section 605(b) of the Regulatory 
Flexibility Act (5 U.S.C. 601), HUD 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities, 
because it carries out statutorily- 
mandated limitations on prepayment of 
the affected mortgages. Any economic 
impact is a direct consequence of the 
statute and is not separately imposed by 
this rule. 

This rule was not listed in the 
Department's Semiannual Agenda of 
Regulations published on October 26, 
1987 (52 FR 40358), under Executive 
Order 12291 and the Regulatory 
Flexibility Act. 

The Information collection 
requirements contained in this rule have 
been submitted to the Office of 


Management and Budget for review 
under the provisions of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501- 
3502). No person may be subject to a 
penalty for failure to comply with these 
information collection requirements 
until they have been approved and 
assigned an OMB control number. The 
OMB control number, when assigned, 
will be announced by separate notice in 
the Federal Register. 

The Catalog of Federal Domestic 
Assistance program number for this rule 
is program number 14.137 (Mortgage 
Insurance—Rental and Cooperative 
Housing for Low and Moderate Income 
Families). 

Note.—Section 236 no longer has a CFDA 
Number.] 


List of Subjects 
24 CFR Part 50 

Environmental impact statements. 
24 CFR Part 221 


Condominiums; Low and moderate 
income housing; Mortgage insurance; 
Displaced families; Single family 
housing projects; Cooperatives. 


24 CFR Part 236 


Low and moderate income housing; 
Mortgage insurance; Rent subsidies; 
Taxes; Utilities; Projects. 


24 CFR Part 241 


Energy conservation; Mortgage 
insurance; Solar energy; Projects. 


24 CFR Part 248 


Low and moderate income housing; 
Mortgage insurance. 

Accordingly, the Department amends 
Title 24 of the Code of Federal 
Regulations as follows: 

1. In Chapter II, a new Part 248 is 
added, to read as follows: 


PART 248—PREPAYMENT OF LOW 
INCOME HOUSING MORTGAGES 


Subpart A—General 


Sec. 

248.101 
248.103 
248.105 
248.107 


Subpart B—Prepayments and Plans of 
Action 


248.201 
248.203 
248.211 
248.213 
248.215 
248.217 


Purpose. 

Effective date. 

Termination. 

Alternative moratorium provision. 


Definitions. 

General prepayment limitation. 

Notice of intent to prepay. 

Plan of action. 

Notification of deficiencies. 

Revisions to plan of action. 

248.219 Notification of approval. 

248.221 Approval of a plan of action that 
involves termination of low income 
affordability restrictions. 
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248.223 Alternative State strategy. 

248.231 Incentives to extend low income 
use. 

248.233 Approval of plan of action that 
includes incentives. 

248.235 Right of conversion to alternative 
prepayment system. 

248.241 Modification of existing regulatory 
agreements. 

248.251 Consultation with other interested 
parties. 

248.261 Agreements implementing plans of 
action and State strategies. 

Authority: Secs. 201-235, Housing and 
Community Development Act of 1987, Pub. L. 
100-242 (12 U.S.C. 1715/ note); Sec. 7(d), 
Department of HUD Act (42 U.S.C. 3535(d)). 


Subpart A—General 


§ 248.101 Purpose. 

The purpose of this part is to— 

(a) Preserve and retain to the 
maximum extent practicable as housing 
affordable to low income families or 
persons those privately owned dwelling 
units that were produced for such 
purpose with Federal assistance, 
without unduly restricting the owners’ 
prepayment rights; 

(b) Minimize the involuntary 
displacement of tenants currently 
residing in such housing; and 

(c) Work in partnership with State 
and local governments and the private 
sector in the provision and operation of 
housing that is affordable to low income 
families. 


§ 248.103 Effective date. 


The requirements of this Part apply to 
any project that is eligible low income 
housing on or after February 5, 1988. 


§ 248.105 Termination. 


Section 203 of the Housing and 
Community Development Act of 1987 
provides that sections 221 through 235 of 
the Act, upon which this part is based, 
expire on February 5, 1990. This part 
will likewise be terminated or amended 
on the basis of the expiration or 
amendment of sections 221 through 235 
of the Act. 


§ 248.107 Alternative moratorium 
provision. 


(a) If any court of the United States or 
any State invalidates the requirements 
established in this part, an owner of 
eligible low income housing located in 
the geographic area subject to the 
jurisdiction of such court may not 
prepay, and the mortgagee may not 
accept prepayment of, a mortgage on 
such housing until February 5, 1990. 

(b) A mortgagee’s acceptance of a 
prepayment in violation of paragraph (a) 
of this section is grounds for 
administrative action under Part 25 of 
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this title and for seeking any other 
remedies available by law. 


Subpart B—Prepayments and Plans of 
Action 


§ 248.201 Definitions. 

Adjusted Income. Annual income, less 
allowances as specified in § 215.21 of 
this chapter. 

Allowable Distributions. The amount 
of cash or other assets that the owner 
may withdraw from the project under 
the terms of the regulatory agreement, 
applicable regulations, and 
administrative instructions, including 
the segregation of cash or assets for 
subsequent withdrawal, and excluding 
repayment of advances made for 
reasonable and necessary expenses 
incident to the operation and 
maintenance of the project. 

Capital Improvement Loan. A direct 
loan originated by the Commissioner 
pursuant to Section 201(k) of the 
Housing and Community Development 
Amendments of 1978. 

Eligible Low Income Housing. Any 
housing financed by a mortgage— 

(a) That is— 

(1) Insured or held by the 
Commissioner under Section 221(d)(3) of 
the National Housing Act and assisted 
under Part 215 of this chapter or project- 
based assistance under Parts 880, 881 or 
886 of this title; 

(2) Insured or held by the 
Commissioner under Part 221 of this 
chapter and bearing a below-market 
interest rate as provided under 
§ 221.518(b) of this chapter; 

(3) Insured, assisted, or held by the 
Commissioner under Part 236 of this 
chapter, and subject to a regulatory 
agreement; or 

(4) A purchase money mortgage held 
by the Commissioner with respect to a 
project which, immediately prior to 
HUD's acquisition, would have been 
classified under paragraphs (a)(1), (2), or 
(3) of this definition; and 

(b) That, under regulation or contract 
in effect before February 5, 1988, is, or 
within one year from the date of the 
notice of intent would become, eligible 
for prepayment without the prior 
approval of the Commissioner. 

Equity. The Owner's investment in the 
housing project, as approved or 
determined by the Commissioner. 

Equity Loan. A loan insured by the 
Commissioner under Part 241, Subpart E 
of this chapter. 

Fair Market Rent. The fair market 
rent as defined under § 882.102 of this 
title, applicable to the jurisdiction in 
which the housing is located. 

Flexible Subsidy Assistance. 
Assistance provided by the 


Commissioner under Part 219 of this 
chapter, other than a capital 
improvement loan. 

Good cause. Temporary or permanent 
uninhabitability of the project justifying 
relocation of all or some of the project's 
tenants, or actions of the tenant that, 
under the terms of the tenant’s lease and 
applicable regulations, constitute a basis 
for eviction. 

Limited Equity Cooperative. A 
cooperative housing corporation in 
which income eligibility of purchasers or 
appreciation upon resale of membership 
shares, or both, are restricted in order to 
maintain the housing as available to and 
affordable by low and moderate income 
families and persons. 

Low Income Affordability 
Restrictions. Limits imposed by 
regulation or regulatory agreement on 
tenant rents, rent contributions, or 
income eligibility with respect to eligible 
low income housing. 

Lower Income Families. Families or 
persons whose incomes do not exceed 
the levels established for lower income 
families under Part 813 of this title. 

Moderate Income Families. Families 
or persons whose incomes are between 
80 percent and 95 percent of median 
area income, as determined by the 
Commissioner with adjustments for 
smaller and larger families. 

Mortgage. The mortgage or deed of 
trust insured or held by the 
Commissioner under Parts 221 or 236 of 
this chapter, or the purchase money 
mortgage taken back by the 
Commissioner in connection with the 
sale of a HUD-owned project and held 
by the Commissioner. 

Notice of Intent. An owner's 
notification of its intent to seek 
prepayment of its mortgage or 
amendment of the mortgage or 
regulatory agreement pursuant to this 
part. 

Owner. The mortgagor or trustor 
under the mortgage secured by eligible 
low income housing. 

Plan of Action. A plan providing for 
either prepayment of the mortgage or 
continuation of the mortgage in place, 
and providing for either the termination 
of low income affordability restrictions, 
or the continuation of the project's use 
as lower income housing under modified 
terms and conditions. 

Regulatory Agreement. The agreement 
executed by the owner and the 
Commissioner providing for the 
Commissioner's regulation of the 
operation of the project. 

Reserve for Replacements. The 
escrow fund established under the 
regulatory agreement for the purpose of 
ensuring the availability of funds for 
needed repair and replacement costs. 
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Residual Receipts Fund. The fund 
established under the regulatory 
agreement for holding cash remaining 
after deducting from surplus cash, as 
defined by the regulatory agreement, the 
amount of all allowable distributions. 

Return on Investment. The amount of 
allowable distributions, tax benefits, 
and other income or benefits received 
by the owner, as a percentage of the 
equity. 

Section 8. Assistance provided under 
Parts 800 through 886 of this title, or 
assistance provided under HUD’s 
housing voucher program. 

Termination of Low Income 
Affordability Restrictions. Any 
elimination in whole or in part of low 
income affordability restrictions (other 
than the relaxation of restrictions under 
an approved plan of action under 
§ 248.233 of this chapter). 

Use Agreement. An agreement or 
covenant which is executed and 
recorded in the appropriate land records 
in connection with the prepayment of a 
mortgage and has lien priority over 
other mortgages, which is binding upon 
the owner and its successors and 
assigns, which is enforceable by the 
Commissioner or by tenants, and which 
restricts or governs the use and 
operation of the project with respect to 
rent levels and increases, relocation, 
and, where appropriate, tenant 
eligibility, civil rights and other 
requirements. 

Very Low Income Families. Families 
or persons whose incomes do not 
exceed the level established for very 
low income families under § 813.102 of 
this title. 


§ 248.203 General prepayment limitation. 


(a) An owner of eligible low income 
housing may prepay, and a mortgagee 
may accept prepayment of, a mortgage 
on such housing only in accordance with 
a plan of action approved by the 
Commissioner. 

(b) A mortgagee’s acceptance of a 
prepayment in violation of paragraph (a) 
of this section is grounds for 
administrative action under Parts 24 and 


* 25 of this title, in addition to any other 


remedies available by law. 


§ 248.211 Notice of intent to prepay. 


(a) An owner of eligible lower income 
housing seeking to prepay its mortgage 
or to negotiate changes in the terms of 
the mortgage or regulatory agreement in 
accordance with this part shall file a 
notice of intent with the HUD field office 
in whose jurisdiction the project is 
located, and shall file a duplicate copy 
with the HUD Headquarters Office of 
Multifamily Housing Management. The 
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notice of intent shall identify the project 
by name, project number and location, 
briefly describe the owner's plans for 
the project, including any timetables or 
deadlines for actions to be taken, and 
the reason the owner seeks to prepay 
the mortgage or change the terms of the 
mortgage or regulatory agreement, and 
briefly describe any contacts that the 
owner has made or is making with other 
governmental agencies or other 


interested parties in connection with the , 


notice of intent. 

(b) The owner simultaneously shall 
file the notice of intent with the 
appropriate State or local government 
agency for the jurisdiction in which the 
housing is located. 

(c) Upon receipt of a notice of intent, 
the Commissioner will provide the 
owner with information that the owner 
needs to prepare a plan of action. This 
information shall include information 
regarding the Commissioner's standards 
under § 248.221 of this part regarding the 
approval of a plan of action involving 
termination of low income affordability 
restrictions; in addition, it shali include 
‘ at a minimum a list of the Federal 
incentives authorized under § 248.231 of 
this part for those projects for which a 
plan of action involving termination of 
low income affordability restrictions 
would not be approvable. 

(d) Filing a notice of intent with the 
Commissioner will lead to one of the 
following results: 

(1) The Commissioner will approve 
the prepayment pursuant to § 248.221 of 
this part, and all low income 
affordability restrictions will be 
terminated, except with regard to 
protection of current very low income, 
low income and moderate income 
tenants; 

(2) The Commissioner will approve 
prepayment, but the owner will receive 
incentives pursuant to § 248.231 of this 
part from the Federal government in 
return for agreeing to conditions related 
to the continued use of the project as 
low-income housing in accordance with 
§ 248.233 of this part; 

(3) The Commissioner will not 
approve prepayment, but will provide 
incentives to the owner pursuant to 
§ 248.231 of this part in accordance with 
a plan of action meeting the standards 
of § 248.233 of this part; 

(4) The Commissioner will not 
approve prepayment, but, after failing to 
reach agreement on a negotiated plan of 
action, the owner and the Commissioner 
will agree to a package of incentives 
and restrictions prescribed by § 248.241 
of this part; or 

(5) The Commissioner will not 
approve prepayment, and will not offer 
incentives of any kind. 


§ 248.213 Plan of action. 


(a) Preparation and submission. The 
owner shall submit the plan of action to 
the Commissioner in such form and 
manner as the Commissioner shall 
prescribe. The owner may submit the 
plan of action simultaneously to the 
appropriate State or local government 
agency, which shall, in reviewing the 
plan, consult with representatives of the 
tenants of the housing. 

(b) Contents. The plan of action shall 
include: 

(1) A description of any proposed 
changes in the status or terms of the 
mortgage or regulatory agreement, 
which may include a request for 
incentives to extend the low income use 
of the housing, as authorized under 
§ 248.231 of this part; 

(2) A description of any assistance 
that could be provided by State or local 
government agencies, as determined by 
prior consultation between the owner 
and the agencies; 

(3) A description of any proposed 


changes in the low income affordability 


restrictions; 

(4) A description of any proposed 
change in ownership related to the plan 
of action or prepayment; 

(5) An assessment of the effect of the 
proposed changes on existing tenants; 

(6) A statement of the effect of the 
proposed changes on the supply of 
housing affordable to low and very low 
income families in the community within 
which the housing is located and in the 
area that the housing could reasonably 
be expected to serve; and 

(7) Other information determined by 
the Commissioner to be necessary to 
evaluate the proposed plan of action 
and achieve the purposes of this part. 


§248.215 Notification of deficiencies. 


Not later than 60 days after receipt of 
a plan of action, the Commissioner will 
notify the owner in writing of any 
deficiencies that prevent the plan of 
action from being approved. If 
deficiencies are found, the notice shall 
describe ways in which the plan of 
action could be revised to meet the 
criteria for approval. 


§ 248.217 Revisions to plan of action. 


The owner may from time to time 
revise the plan of action before its 
approval as may be necessary to obtain 
the Commissioner's approval thereof. 


§ 248.219 Notification of approval. 


(a) Not later than 180 days after initial 
receipt of a plan of action, or within 
such longer period as the owner 
requests, the Commissioner shall notify 
the owner in writing whether the plan of 
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action, including any revisions, is 
approved. 

(b) If approval is withheld, the notice 
will— 

(1) Describe the reasons for 
withholding approval; 

(2) Describe the actions that could be 
taken to meet the criteria for approval; 
and 

(3) Afford the owner a reasonable 
opportunity to revise the plan of action 
and seek approval. 


§ 248.221 Approval of a plan of action that 
involves termination of low income 
affordability restrictions. 


The Commissioner may approve a 
plan of action that involves termination 
of the low income affordability 
restrictions only upon a written finding 
that— 

(a) Implementation of the plan of 
action will not materially increase 
economic hardship for current very low 
income, low income and moderate 
income tenants or involuntarily displace 
current very low income, low income 
and moderate income tenants (except 
for good cause) where comparable and 
affordable housing is not readily 
available. The owner will agree to 
execute and allow the recordation of use 
agreements to safeguard current tenants 
against such adverse effects. The plan of 
action generally will not be considered 
materially to increase economic 
hardship for current tenants if— 

(1) In the case of a project that is to be 
converted to cooperative or 
condominium ownership, very low 
income, low income and moderate 
income tenants who are unable or 
unwilling to purchase cooperative 
shares or condominium units are 
provided relocation assistance sufficient 
to secure adequate, comparable 
replacement housing at rentals not 
exceeding the levels set forth in 
paragraph (a)(2) of this section, or are 
allowed to remain as tenants, paying 
rents not exceeding such levels; and 

(2) In the case of a project which will 
continue as rental housing, the 
Commissioner determines that 
comparable and affordable replacement 
housing is available in the community 
and that tenants will be provided 
reasonable relocation assistance. If the 
Commissioner determines that 
comparable and affordable replacement 
housing is not available, a material 
increase in economic hardship will not 
occur when rent contributions for 
current tenants do not exceed the 
following percentages: 30 pecent of 50 
percent of median area income, adjusted 
by family size, for tenants who are very 
low income tenants at the time of the 
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increase, 30 percent of 80 percent of 
median area income, adjusted by family 
size, for tenants who are low income 
tenants at the time of the increase, and 
30 percent of 95 percent of median area 
income, adjusted for family size, for 
tenants who are moderate income 
tenants at the time of the increase. The 
Commissioner may require that 
increases in rents for some or all of the 
such current tenants (except for 
increases made necessary by increased 
operating costs) allowed under this 
paragraph be phased in gradually; and 

(b)(1) The supply of vacant, 
comparable housing is sufficient to 
ensure that the prepayment will not 
materially affect— 

(i) The availability of decent, safe and 
sanitary housing affordable to low 
income and very low income families in 
the area that the housing could 
reasonably be expected to serve; 

(ii) The ability of lower income and 
very low income families to find decent, 
safe and sanitary housing near 
employment opportunities; or 

(iii) The housing opportunities of 
minorities in the community within 
which the housing is located; or 

(2) The plan of action has been 
approved by the appropriate State 
agency and any appropriate local 
government agency for the jurisdiction 
in which the housing is located as being 
in accordance with a State strategy 
approved by the Commissioner under 
§ 248.223 of this part. 


§ 248.223 Alternative State strategy. 

(a) The Commissioner may approve a 
State strategy providing for State 
approval of plans of action that involve 
termination of low income affordability 
restrictions only upon finding that it is a 
practicable statewide strategy that 
ensures at @ minimum that— 

(1) Current tenants will not be 
involuntarily displaced (except for good 
cause); 

(2) Housing opportunities for 
minorities will not be adversely affected 
in the communities in which the housing 
is located; 

(3) Any increase in rent for current 
tenants will be to a level that does not 
exceed 30 percent of the adjusted 
income of the tenants or fair market 
rent, whichever is lower, and any 
increase not necessitated by increased 
operating costs shall be phased in 
equally over not less than 3 years if the 
increase exceeds 10 percent; 

(4) Housing approved under the State 
strategy will remain affordable to very 
low income, low income and moderate 
income families for not less than the 
remaining term of the mortgage, if the 
housing is to be made available for 


rental use, or for not less than 40 years, 
if the housing is to be made available for 
homeownership; 

(5)(i} Not less than 80 percent of all 
units in eligible low income housing 
approved under the State strategy will 
be retained as affordable to families or 
persons meeting the income eligibility 
standards for initial occupancy that 
applied to the housing on January 1, 
1987; and 

(ii) Not less than 60 percent of the 
units in any one project will remain 
available to and affordable by such 
families or persons, within which not 
less than 20 percent of the units will 
remain available to and affordable by 
very low income families; 

(6) Expenditures for rehabilitation, 
maintenance and operation will be at a 
level necessary to maintain the housing 
as decent, safe and sanitary for the 
period specified in paragraph (a)(4) of 
this section; 

(7) Not less than 25 percent of new 
assistance required to maintain the 
housing as available to and affordable 
by low income families in accordance 
with this section shall be provided 
through State and local actions, such as 
tax exempt financing, low income tax 
credits, State or local tax concessions, 
and other incentives provided by the 
State or local governments; and 

(8) For each unit of eligible low 
income housing approved under the 
State strategy that is not retained as 
affordable housing to families or 
persons meeting the income eligibility 
standards for initial occupancy on 
January 1, 1987, the State will provide, 
with State funds, one additional unit of 
comparable housing in the same market 
area that is available to and affordable 
by such families and persons. Such units 
will be provided by conversion of 
existing units or construction of new 
units. These units or funds will be made 
available before the Commissioner 
approves the State strategy. _ 

(b) Additional requirements. (1) The 
State must enter into all agreements 
necessary to carry out the State strategy 
before receiving the Commissioner’s 
approval. 

(2) Each State strategy shall include 
any other provision that the 
Commissioner determines to be 
necessary to implement the approved 
State strategy. 


§ 248.231 incentives to extend low income 
use. 

The Commissioner may agree to 
provide one or more of the following 
incentives to induce the project owner to 
extend the low income use of the 
project, if the Commissioner determines 
that such incentives are warranted 
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under the standards in § 248.233 of this 
part: 

(a) An increase in the allowable 
distribution, or other measures to 
increase the rate of return; 

(b) Revisions to the method of 
calculating equity; 

(c) Increased access to residual 
receipts funds or excess reserve for 
replacements funds; 

(d) Provision of insurance for an 
equity loan; 

(e) An increase in the rents permitted 
under an existing section 8 contract, 
within statutory and regulatory limits 
otherwise applicable, or (subject to the 
availability of amounts provided in 
appropriations Acts) additional 
assistance under section 8 or an 
extension of any project-based 
assistance attached to the housing; 

(f} Provision of a capital improvement 
loan; 

(g) Other actions to facilitate a 
transfer or sale of the housing to a 
qualified nonprofit organization, limited 
equity tenant cooperative, public 
agency, or other entity acceptable to the 
Commissioner, such as expedited 
review of a request for approval of a 
transfer of physical assets; 

(h) Provision of flexible subsidy 
assistance; and 

(i) Any other incentive for which the 
owner is eligible. 


§ 248.233 Approval of a plan of action that 
includes incentives. 

The Commissioner may approve a 
plan of action that includes incentives, 
whether or not the plan of action allows 
for the prepayment of the mortgage, only 
upon a finding that— 

(a) After taking into account local 
market conditions, the incentives are 
necessary to achieve the purposes of 
this part; 

(b) The incentives are necessary to 
provide a fair rate of return to the 
owner. Incentives will only be provided 
in cases where the project's current use 
does not represent its highest and best 
use; 

(c) The incentives are the least costly 
alternative for the Federal Government 
to achieve the purposes of this part with 
respect to the housing; 

(d) Binding commitments have been 
made to ensure that— 

(1) The housing will be retained as 
housing affordable for very low income 
families, lower income families, and 
moderate income families for the 
remaining term of the mortgage; 

(2) Throughout the remaining term of 
the mortgage, adequate expenditures 
will be made for the proper maintenance 
and operation of the housing; 
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(3) Current tenants will not be 
involuntarily displaced (except for good 
cause); 

(4) Any increase in rent contributions 
for current tenants will be to a level that 
does not exceed 30 percent of the 
adjusted income of the tenant or the fair 
market rent, whichever is lower; 

(5) Any resulting increase in rents for 
current tenants (except for increases 
made necessary by increased operating 
costs) will be phased in equally over a 
period of not less than 3 years, if the 
increase is 30 percent or more, and will 
be limited to not more than 10 percent 
per year, if the increase is more than 10 
percent but less than 30 percent; 

(6) Assistance under section 8 will be 
accepted by the owner if necessary to 
mitigate any adverse effect of the rent 
increases on current tenants eligible for 
section 8 assistance; and 

(7) Rents for units becoming available 
to new tenants will be at levels 
approved by the Commissioner that will 
ensure, to the extent practicable, that 
the units will be available to and 
affordable by the same proportions of 
very low income families, lower income 
families, and moderate income families 
as resided in the housing as of January 
1, 1987. 

(i) For purposes of paragraph (d)(7) of 
this section, the percentage of moderate 
income families in occupancy as of 
January 1, 1987 shall include families 
who were admitted to the project as 
very low income, low income, or 
moderate income families but whose 
incomes had increased beyond the limit 
for moderate income families by January 
1, 1987. 

(ii) In approving rents under 
paragraph (d)(7) of this section, the 
Commissioner will take into account 
any additional incentives provided 
under this part and will make provision 
for annual rent adjustments necessary 
as a result of future reasonable 
increases in operating costs. 


§ 248.235 Right of conversion to 
alternative prepayment system. 

Any agreement to extend low income 
affordability restrictions under § 248.233 
of this part shall, until February 5, 1992, 
provide the owner the right to convert to 
any system of incentives and 
restrictions provided in law during that 
period, with adjustments determined by 
the Commissioner to be appropriate to 
compensate for the value of any benefits 
the owner has received under this part. 


§ 248.241 Modification of existing 
regulatory agreements. 

(a) If a plan of action is not approved 
within 300 days after initial submission, 
the Commissioner may, upon request of 


the owner, modify existing regulatory 
agreements to— 

(1) Prevent involuntary displacement 
of current tenants (except for good 
cause); 

(2) Ensure that adequate expenditures 
will be made for maintenance and 
operation of the housing; 

(3) Extend any expiring project-based 
assistance on the housing for the term of 
the agreement; 

(4) Permit an increase in the allowable 
distribution that could be 
accommodated by an increase in the 
rents on occupied units to a level no 
higher than 30 percent of the adjusted 
income of the tenants, as determined by 
the Commissioner, except that rents 
shall not exceed the fair market rent, 
and any resulting increase in rents for 
current tenants shall be phased in 
equally over a period of no less than 3 
years, unless such increase is less than 
10 percent; and 

(5) Ensure that units becoming vacant 
during the term of the agreement are 
made available in accordance with 
§ 248.233(d){7) of this part. 

(b) Expiration. Agreements entered 
into under this section shall expire on 
February 5, 1992. Upon such expiration 
of the agreement, the housing covered 
by the agreement shall be subject to any 
law then affecting low income 
affordability restrictions. 


§ 246.251 Consultation with other 
interested parties. 

The Commissioner will confer with 
any appropriate State or local 
government agency to confirm any State 
or local assistance that is available to 
achieve the purposes of this part and 
will give consideration to the views of 
the State or local agency when making 
the determinations under §§ 248.221 and 
248.233 of this part. The Commissioner 
also will confer with other interested 
parties that the Commissioner believes 
could assist in the development of a 
plan of action that best achieves the 
purposes of this part. 


§ 248.261 Agreements implementing plans 
of action and State strategies. 

The Commissioner is authorized to 
enter into agreements, including those 
for the provision of incentives, 
necessary to implement any plan of 
action or State strategy approved by the 
Commissioner under this part. 


PART 221—LOW COST AND 
MODERATE INCOME MORTGAGE 
INSURANCE 


2. The authority citation for Part 221 
continues to read as follows: 


Authority: Secs. 211, 221, National Housing 
Act (12 U.S.C. 1715b, 17152); sec. 7(d), 
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Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


3. In § 221.524, paragraph (a)(1) is 
revised, and a new paragraph (e) is 
added, to read as follows: 


§ 221.524 Prepayment privileges. 

(a) Prepayment in full—{1) Without 
prior Commissioner consent. Except as 
otherwise provided in paragraphs (d) 
and (e) of this section, a mortgage 
indebtedness may be prepaid in full and 
the Commissioner's controls terminated 
without the prior consent of the 
Commissioner in the following cases: 


* * * * * 


(e) Prepayment of mortgages subject 
to Part 2486. Where the mortgage 
described in paragraph (a)(1) of this 
section is, or prior to assignment to the 
Commissioner was, insured under 
section 221(d){3) of the Act and the 
mortgagor receives payments from the 
Commissioner under Part 215 of this 
chapter or project-based assistance 
under Parts 880, 881 or 686 of this title, 
or where the mortgage is, or prior to 
assignment to the Commissioner was, 
insured under section 221{d)(5) of the 
Act, the mortgage may be prepaid in full 
only in accordance with a plan of action 
approved by the Commissioner under 
Part 248 of this title. 

4. In § 221.531, the first sentence in the 
introductory text of paragraph (b) and 
the first portion of the sentence up to the 
“;” in paragraph (b)(3) is revised, to read 
as follows: 


§ 221.531 Supervision applicable to 
general mortgagors. 


* * * * * 


(b) Rate of return. Except as approved 
by the Commissioner under Part 248 of 
this chapter, dividends or other 
distributions as defined in the charter, 
trust agreement, or regulatory 
agreement, may be declared or made 
only as of or after the end of a 
semiannual or annual fiscal 
period * * *. 


* * * * * 


(3) Unless otherwise agreed to by the 
Commissioner under Part 248 of this 
chapter, distributions may be made for 
projects insured under this part which 
are also assisted under Part 880 (Section 
8—New Construction}, Part 881 (Section 
8—Substantial Rehabilitation) or Part 
883 (Section 8—State Housing Agencies) 
only in accordance with the provisions 
on limitation on distributions of the 
applicable Section 8 regulation 
contained at §§ 880.205, 881.205, or 
883.306 of this title, respectively; * * *. 


* ~ 7 o * 
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5. Section 221.532 is revised to read as 
follows: 


§ 221.532 Supervision applicable to limited 
distribution mortgagors. 


(a) The provisions of § 221.531(b) of 
this part (rate of return) shall apply to 
limited dividend mortgagors, except 
that, unless the Commissioner has 
agreed otherwise under Part 248 of this 
chapter, the amount of any allowable 
distribution or disbursement from 
surplus cash shall not exceed in any one 
fiscal year more than 6 percent of the 
mortgagor's initial equity investment as 
determined by the Commissioner. 

(b) The right of any allowable 
distribution or disbursement from 
surplus cash shall be cumulative. 

(c) Unless otherwise agreed to by the 
Commissioner in accordance with Part 
248 of this chapter, for projects insured 
under this part which are also assisted 
under Part 880 (Section 8—New 
Construction), Part 881 (Section 8— 
Substantial Rehabilitation) or Part 883 
(Section 8—State Housing Agencies), 
the provisions on limitation on 
distributions of the applicable Section 8 
regulation, contained at 24 CFR 880.205, 
881.205, or 883.306 respectively, shall 
apply; except that for small projects and 
partially-assisted projects, as defined in 
Part 880, 881 or 883, of this title 
whichever is applicable, paragraphs (a) 
and (b) of this section shall apply. 


PART 236—MORTGAGE INSURANCE 
AND INTEREST REDUCTION 
PAYMENTS FOR RENTAL PROJECTS 


6. The authority citation for Part 236 
continues to read as follows: 


Authority: Secs. 211 and 236 of the National 
Housing Act (12 U.S.C. 1715b and 1715z-1); 
sec. 7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


7. In § 236.30, paragraph (a)(1) is 
revised, and a new paragraph (f) is 
added, to read as follows: 


§ 236.30 Prepayment privileges. 


(a) Prepayment in full—(1) Without 
prior Commissioner consent. Except as 
provided in paragraph (f) of this section, 
a mortgage indebtedness may be 
prepaid in full and the Commissioner's 
controls terminated without the prior 
consent of the Commissioner where the 
mortgagor is a limited distribution type 
and either of the following conditions is 
met: 

(i) If the prepayment occurs after the 
expiration of 20 years from the date of 
final insurance endorsement of the 
mortgage, provided the mortgagor is not 
receiving payments from the 
Commissioner under a rent supplement 


contract pursuant to the provisions of 
Part 215 of this chapter; or 

(ii) If the prepayment occurs as a 
result of the sale of the project to a 
cooperative or private nonprofit 
corporation or association, provided the 
sale is financed with a mortgage insured 
under § 236.40(d). 


* * * * * 


(f) Prepayment of mortgages subject 
to Part 248. Mortgages which are 
described in paragraph (a)(1) of this 
section and which are, or prior to 
assignment to the Commissioner were, 
insured under this Part, may be prepaid 
in full only in accordance with a plan of 
action approved by the Commissioner 
pursuant to Part 248 of this chapter. 

8. Section 236.50(a) is revised to read 
as follows: 


§ 236.50 Supervision applicable to limited 
distribution mortgagors. 

(a) Except as agreed to otherwise by 
the Commissioner pursuant to Part 248 
of this chapter— 

(1) Dividends or other distributions as 
defined in the charter, trust agreement, 
or regulatory agreement, may be 
declared or made only as of or after the 
end of a semiannual or annual fiscal 
period; and 

(2) The amount of any allowable 
distribution, or disbursement from 
surplus cash, shall not exceed in any 
one fiscal year more than 6 percent of 
the mortgagor's initial equity investment 
in the project, as determined by the 
Commissioner. 


* - * * * 


PART 241—SUPPLEMENTARY 
FINANCING FOR INSURED PROJECT 
MORTGAGES 


9. The authority citation for Part 241 
continues to read as follows: 


Authority: Sec. 211, 241, National Housing 
Act (12 U.S.C. 1715b, 1715z-6); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


10. Part 241 is amended by adding 
new Subparts E and F, to read as 
follows: 


Subpart E—Insurance for Equity Loans— 
Eligibility Requirements 


Sec. 

241.1000 
241.1005 
241.1010 
241.1015 
241.1020 
241.1025 
241.1030 
241.1035 
241.1040 
241.1045 
241.1050 


Purpose and scope. 
Definitions. 

Feasibility letter. 

Application and commitment fees. 
Commitments. 

Refund of fees. 

Mortgage insurance premiums. 
Charges by lender. 

Eligible lenders. 

Note and security form. 
Method of loan payment. 
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Sec. 

241.1055 
241.1060 
241.1065 
241.1070 
241.1080 
241.1085 
241.1090 
241.1095 
241.1100 
241.1105 
241.1120 


Subart F—Insurance for Equity Loans— 
Contract Rights and Obligations 


Sec. 

241.1200 Cross-references. 

241.1205 Payment of insurance benefits. 

241.1210 Condition for payment of insurance 
benefits. 

241.1215 Calculation of insurance benefits. 

241.1220 Termination of insurance benefits. 

241.1230 No vested right in fund. 

241.1235 Cross default. 

241.1240 Recapture of assistance. 

241.1245 Insurance endorsement. 

241.1250 Effect of endorsement. 


Subpart E—Insurance for Equity Loans— 
Eligibility Requirements 


Date of first payment to principal. 
Maturity. 

Maximum loan amount. 

Agreed interest rate. 

Eligibility of title. 

Title evidence. 

Accumulation of next premium. 
Application of payments. 
Prepayment privilege and charge. 
Late charge. 

Mortgagee’s consent. 


§ 241.1000 Purpose and scope. 


Section 231 of the Housing and 
Community Development Act of 1987 
amended the National Housing Act (the 
“Act”) by adding a new subsection (f) to 
section 241. This section authorizes the 
Secretary to provide insurance for an 
equity loan as a vehicle for the owner of 
an eligible multifamily project to capture 
a portion of the project’s equity. The 
insurance of the equity loan may only be 
provided as a specific element of a plan 
of action approved by the Commissioner 
under section 225 of the Housing and 
Community Development Act of 1987, 
where the Commissioner does not 
approve prepayment of the senior 
mortgage, and is not available under 
any other departmental program. The 
provisions of section 225 of the Housing 
and Community Development Act of 
1987 terminate on February 5, 1990, and 
therefore, unless the aforesaid section is 
extended an equity loan shall be insured 
only if the plan of action is approved by 
the Commissioner on or before February 
5, 1990. 


§ 241.1005 Definitions. 

(a) All of the definitions of § 241.1 
apply to equity loans insured under this 
Subpart E except the following 
definitions: 

241.1 (i}—Borrower 

241.1 (k)—Energy conserving 
improvements 

241.1 (1)—Solar energy system 

(b) As used in this subpart, the 
following terms have the meaning 
indicated: 
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“Borrower” means the owner of an 
eligible low income housing project, 
which owner receives and becomes 
primarily obligated for the repayment of 
an equity lean. This term includes a 
nonprofit organization or a limited 
equity tenant cooperative corporation, 
which is purchasing an eligible low 
income housing project by means of an 
equity loan and is obligated for the 
payment of the equity loan. 

“Eligible low income housing” has the 
same meaning as provided at § 248.201 
of this chapter. 

“Equity” means, for purposes of 
subparts E and F of this Part only, the 
difference between the fair market value 
of the project as determined by the 
Commissioner and the outstanding 
indebtedness relating to the property. 

“Equity Loan” means a loan or 
advance of credit to the owner of an 
eligible low income housing project 
which is made for the purpose of 
implementing a plan of action approved 
in accordance with Part 248 of this 
chapter. 

“Limited equity tenant cooperative 
corporation” means a tenant 
cooperative corporation which, in a 
manner acceptable to the Secretary, 
restricts the initial and resale price of 
the shares of stock in the cooperative 
corporation so that the shares remain 
affordable to lower income families and 
moderate income families. 

“Lower income families” has the same 
meaning as provided at § 248.201 of this 
chapter. 

“Moderate income families” has the 
same meaning as provided at § 248.201 
of. this chapter. 

“Plan of section” has the same 
meaning as provided at § 240.201 of this 
chapter. 


§ 241.1010 Feasibility fetter. 

(a) Request for study. The owner may 
request the Commissioner to undertake 
a feasibility analysis of an equity loan, 
and issue a feasibility letter. At the 
discretion of the Commissioner the 
feasibility analysis may be undertaken 
or denied. 

{b) Findings. The issuance of a 
feasibility letter indicates completion of 
the Commissioner's preliminary analysis 
for the insurance of an equity loan. The 
feasibility letter shall contain the 
Commissioner's estimate of the 
supportable loan amount, but shall 
neither constitute a commitment to 
insure nor bind the Commissioner in any 
other manner. 

(c) Fee. The Commissioner shall not 
charge a fee for undertaking a feasibility 
— or the issuance of a feasibility 

etter. 


§ 241.1015 Application and commitment 
fees. 


(a) Application. An application for the 
issuance of either a conditional or firm 
commitment for insurance of an equity 
loan on a project shall be submitted by 
an approved lender and by the owner of 
the project to the Commissioner on a 
form prescribed by the Commissioner. 
No application shall be considered 
unless the exhibits called for by such 
forms are furnished. 

(b) Application and commitment 
fees.—(1) Application for conditional 
commitment. An application- 
commitment fee of $2.00 per thousand 
dollars of the amount of the loan applied 
for shall accompany the application for 
a conditional commitment. 

(2) Application for firm commitment. 
An application for a firm commitment 
shall be accompanied by the payment of 
an application-commitment fee in an 
amount which, when added to any prior 
fee received in connection with a 
conditional commitment application, 
will aggregate $3.00 per thousand dollars 
of the loan applied for. 


§ 241.1020 Commitments. 

(a) Conditional commitment. The 
issuance of a conditional commitment 
constitutes an agreement by the 
Commissioner, subject to specified 
terms and conditions, to accept an 
application for a firm commitment. 

(b) Firm commitment. The issuance of 
a firm commitment indicates the 
Commissioner's approval of the 
application for insurance and sets forth 
the terms and conditions upon which the 
equity loan will be insured. The firm 
commitment may provide for the 
insurance of advances of equity loan 
proceeds as rent levels are achieved in 
accordance with a plan of action, or 
may provide for the insurance of the 
entire equity loan immediately upon 
endorsement of the note. 

(c) Term of commitment. (1) A 
conditional commitment is effective for 
whatever term is specified in the text of 
the commitment. 

(2) A firm commitment is effective for 
whatever term is specified in the text of 
the commitment. 

(3) The term of either a conditional or 
firm commitment may be extended in 
such manner as the Commissioner may 
prescribe. 

(d) Reopening of expired 
commitments. An expired conditional or 
firm commitment may be reopened if a 
request for reopening is received by the 
Commissioner within 90 days of the 
expiration of the commitment. The 
reopening request shall be accompanied 
by a fee of 50 cents per thousand dollars 
of the amount of the expired 
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commitment. If the reopening request is 
not received by the Commissioner 
within the required 90-day period, a new 
application, accompanied by the 
required application and commitment 
fee, must be submitted. 


§ 241.1025 Refund of fees. 


If the amount of the commitment 
issued is less than the amount applied 
for, the Commissioner shall refund the 
excess amount of the application and 
commitment fees submitted by the 
applicant. If an application is rejected 
before it is assigned for processing, or in 
such other instances as the 
Commissioner may determine, the entire 
application and commitment fees or any 
portion thereof may be returned to the 
applicant. Commitment and reopening 
fees may also be refunded to the 
applicant, in whole or in part, in such 
other instances as the Commissioner 
may determine. 


§ 241.1030 Mortgage insurance premiums. 


The lender, upon endorsement of the 
note, shall pay the Commissioner a first 
mortgage insurance premium equal to 
one percent of the original face amount 
of the equity loan. 

(a) If the date of the first principal 
payment is more than one year 
following the date of endorsement, the 
lender upon each anniversary of such 
endorsement date, shall pay a premium 
equal to one percent of the original face 
amount of the loan. On the date of the 
first principal payment, the lender shall 
pay another premium equal to one 
percent of the average outstanding 
principal obligation of the loan for the 
following year which shall be adjusted 
so as to.accord with such date and so 
that the aggregate of the said premiums 
shall equal the sum of: 

(1) One percent of the average 
outstanding principal obligation of the 
loan for the year following the date of 
endorsement and (2) one percent per 
annum of the average outstanding 
principal obligation of the loan for the 
period from the first anniversary of the 
date of endorsement to one year 
following the date of the first principal 
payment. 

(b) If the date of the first principal 
payment is one year, or less than one 
year following the date of endorsement, 
the lender, upon such first principal 
payment date, shall pay a second 
premium equal to one percent of the 
average outstanding principal obligation 
of the loan for the following year which 
shall be adjusted so as to accord with 
such date and so that the aggregate of 
the said two premiums shall equal the 
sum of: 
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(1) One percent per annum of the 
average outstanding principal obligation 
of the loan for the period from the date 
of endorsement to the date of first 
principal payment and (2) one percent of 
the average outstanding principal 
obligation of the loan for the year 
following the date of the first principal 
payment. 

(c) Until the equity loan is paid in full 
or until receipt by the Commissioner of 
an application for insurance benefits, or 
until the contract of insurance is 
otherwise terminated with the consent 
of the Commissioner, the lender, on each 
anniversary of the date of the first 
principal payment, shall pay an annual 
insurance premium equal to one percent 
of the average outstanding principal 
obligation of the loan for the year 
following the date on which such 
premium becomes payable. 

(d) The premiums payable on or after 
the date of the first principal payment 
shall be calculated in accordance with 
the amortization provisions without 
taking into account delinquent payments 
or prepayments. 

(e) Premiums shall be payable in cash 
or in debentures as par plus accrued 
interest. All premiums are payable in 
advance and no refund can be made of 
any portion thereof except as 
hereinafter provided in this subpart. 


§ 241.1035 Charges by lender. 


(a) The lender may collect from the 
borrower the amount of the fees 
provided for by this subpart. 

(b) The lender may also collect from 
the borrower an initial service charge, 
as reimbursement for the cost of closing 
the transaction, in an amount not to 
exceed two percent of the original 
orincipal amount of the loan. 

(c) Any charges to be collected by the 
¢nder in addition to those prescribed in 
aragraphs (a) and (b) of this section, 
hall be subject to the prior approval of 

e Commissioner. 


241.1040 Eligible lenders. 


Lenders meeting the applicable 
eligibility qualifications and 
equirements contained in §§ 203.1 

rough 203.4 or § 203.6 of this chapter 

e eligible for insurance of equity loans 

der this subpart. 


241.1045 Note and security form. 


Lender shall present for insurance a 
iote and security instrument on forms 
approved by the Commissioner for use 
in the jurisdiction in which the property 
is located, which shall not be changed 
without the prior approval of the 
Commnissioner. 


§ 245.1050 Method of loan payment. 


The loan shall provide for monthly 
payments on the first day of each month 
on account of interest and principal and 
shall provide for payments in 
accordance with the amortization plan 
as agreed upon by the borrower, the 
lender, and the Commissioner. 


§ 241.1055 Date of first payment to 
principal. 

The date for first payment to principal 
shall be established by the 
Commissioner. 


§ 241.1060 Maturity. 


The loan shall have a maturity 
satisfactory to the Commissioner. 


§ 241.1065 Maximum loan amount. 


The amount of the equity loan shall 
not exceed ninety percent of the owner's 
equity in the project, as determined by 
the Commissioner. Notwithstanding the 
above, the amount of the equity loan 
shall not exceed an amount which, 
when added to the existing 
indebtedness on the property, can be 
supported by ninety percent of the 
projected net income of the project, as 
determined by the Commissioner. The 
Secretary, in making a determination 
regarding the amount of an equity loan 
and sums available to service the said 
loan, shall take into account that the 
project's income may increase within 
the established limits of § 248.221(b) of 
this chapter. 


§ 241.1070 Agreed interest rate. 


The equity loan shall bear interest at 
the rate agreed upon by the borrower 
and the lender. 


§ 241.180 Eligibility of title. 


In order for the project to be eligible 
for insurance, the Commissioner shall 
determine that the title to the property is 
vested in the borrower as of the date the 
security instrument is filed for record. 
The title evidence will be examined by 
the Commissioner and the endorsement 
of the credit instrument for insurance 
shall be evidence of its acceptability. 


§ 241.1085 Title evidence. 


(a) Upon insurance of the loan, the 
lender shall furnish to the Commissioner 
a policy of title insurance as provided in 
paragraph (a)(1) of this section. If the 
lender is unable to furnish such policy 
for reasons satisfactory to the 
Commissioner, the lender shall furnish 
such evidence of title as provided in 
paragraph (a) (2), (3) or (4) of this 
section as the Commissioner may 
require. Any policy of title insurance, or 
evidence of title required under this 
section shall be furnished without 
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expense to the Commissioner. The 
acceptable types of title evidence are: 

(1) A policy of title insurance issued 
by a company satisfactory to the 
Commissioner. Such policy shall comply 
with the “L.I.C. Standard Mortgage 
Form,” or the “ALTA Standard 
Mortgage Form,” or such other form as 
may be approved by the Commissioner; 
shall name the lender and the Secretary 
of Housing and Urban Development, as 
their respective interests may appear, as 
the insured; and shall become an 
owner's policy, running to the lender as 
owner upon its acquisition of the 
property in extinguishment of the debt, 
and to the Secretary as owner upon his 
acquisition of the property pursuant to 
the loan insurance contract. 

(2) An abstract of title satisfactory to 
the Commissioner, prepared by an 
abstract company or individual engaged 
in the business of preparing abstracts of 
title, accompanied by a legal opinion 
satisfactory to the Commissioner, as to 
the quality of such title, signed by an 
attorney at law experienced in the 
examination of titles. 

(3) A Torrens or similar title 
certificate. 

(4) Evidence of title conforming to the 
standards of a supervising branch of the 
Government of the United States of 
America, or of any State or territory 
thereof. 


§ 241.1090 Accumulation of next premium. 


The security instrument shall provide 
for payments by the borrower to the 
lender on each interest payment date of 
an amount sufficient to accumulate in 
the hands of the lender one payment 
period prior to its due date the next 
annual insurance premium payable by 
the lender to the Commissioner. These 
payments shall continue only as long as 
the contract of insurance'remains»in 
effect. 


§ 241.1095 Application of payments. 


(a) The security instrument shall 
provide that all monthly payments to be 
made by the borrower shall be added 
together and the aggregate amount shall 
be paid by the borrower upon each 
monthly payment date in a single 
payment. The lender shall apply the 
payment in the following order: 

(1) Premium charges under the 
contract of insurance. 

(2) Interest on the loan. 

(3) Amortization of the principal of the 
loan. 

(b) Any deficiency in the amount of 
any monthly payments required under 
paragraph (a) of this section shall 
constitute a default. The security 
instrument shall provide for a grace 
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period of 30 days within which time the 
default must be cured. 


§ 241.1100 Prepayment privilege and 
charge. 

(a) Prepayment privilege. (1) Except 
as otherwise provided in paragraph (b) 
of this section, the security instrument 
shall contain a provision permitting the 
borrower to prepay the loan, in whole or 
in part, upon any interest payment date 
after giving to the lender 30 days 
advance notice of its intention to 
prepay. 

(2) If the loan exceeds $200,000, the 
security instrument may contain a 
provision for an additional charge in the 
event of prepayment of principal as may 
be agreed upon between the borrower 
and lender. The borrower shall be 
permitted to prepay up to 15 percent of 
the original principal amount of the loan 
in any one calendar year without any 
additional charge. A provision for an 
additional charge in the event of 
prepayment may not be included in a 
loan of $200,000 or less. 

(b) Prepayment of bond-financed 
loans. Where the lender has obtained 
the funds for the loan by the issuance 
and sale of bonds or bond anticipation 
notes, or both, the loan may contain a 
prepayment restriction and prepayment 
penalty charge acceptable to the 
Commissioner as to term, amount, and 
conditions. 


§ 241.1105 Late charge. 


The note and security instrument may 
provide for the lender's collection of a 
late charge, not to exceed 2 cents for 
each dollar of each payment to interst or 
principal more than 15 days in arrears, 
to cover the expense involved in 
handling delinquent payments. Late 
charges shall be separately charged to 
and collected from the borrower and 
shall not be deducted from any 
aggregate monthly payment. 


§ 241.1120 Mortgagee’s consent. 


The holder of an insured mortgage 
which is recorded prior to the equity 
loan shall not withhold its consent to the 
equity loan or the security instrument 
executed in connection with the equity 
loan transaction which subjects the 
project to the lien thereof. 


Subpart F—Insurance for Equity 
Loans—Contract Rights and 
Obligations 


§ 241.1200 Cross-references. 


For tiie purposes of this subpart all the 
provisions of Part 207, Subpart B of this 
chapter, covering mortgages insured 
under Section 207 of the Act, apply to 
equity loans on a project insured under 


section 241(f) of the Act, except the 
following provisions: 


Sections 

207.251—Definitions. 

207.252—First, second and third premium. 

207.252a—Premiums—operating loss loans. 

207.252b—Premiums—mortgages insured 
pursuant to section 223(f) of the Act. 

207.252c—Premiums—mortgages insured 
pursuant to section 238(c) of the Act. 

207.254—Insurance endorsement. 


(a) For the purposes of this subpart, 
all references in Part 207 of this chapter 
to Section 207 of the Act and to the term 
“mortgage” shall be construed to refer to 
Section 241(f) of the Act and “equity 
loan,” respectively. 

(b) All of the definitions in § 241.1005 
apply to this subpart. In addition, as 
used in this subpart, the term “contract 
of insurance” means the agreement 
evidenced by the Commissioner's 
insurance endorsement and includes the 
provisions of this subpart and of the 
Act. 


§ 241.1205 Payment of insurance benefits. 


All the provisions of § 207.259 of this 
chapter relating to insurance benefits 
shall apply to an equity loan insured 
under this subpart, except that, 
insurance benefits shall be payable in 
cash, if the insurance benefits under the 
senior insured mortgage are payable in 
cash, unless the lender files a written 
request for payment in debentures. If 
such a request is made, payment shall 
be made in debentures with a cash 
payment to adjust for any difference 
between the total amount of the 
insurance payment and the amount of 
the debentures issued. 


§ 241.1210 Condition for payment of 
insurance benefits. 


(a) All of the provisions of § 207.258 of 
this chapter apply to this subpart, 
except that, if the holder of the senior 
insured mortgage institutes a foreclosure 
action, the lender shall notify the 
Commissioner in a timely manner of 
such action. The Commissioner, at his 
option, may then direct the lender to 
assign the equity loan to the 
Commissioner, or bid an amount 
necessary to acquire the project and 
convey the project to the Commissioner. 

(b) If the equity loan is assigned in 
accordance with this section, the 
Commissioner at a foreclosure sale may 
bid, in addition to amounts otherwise 
authorized, any sum not in excess of the 
aggregate unpaid indebtedness secured 
by the senior insured mortgage and 
equity loan, plus taxes, insurance, 
foreclosure costs, fees and other 
expenses. 
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§ 241.1215 Calculation of insurance 
benefits. 

All of the provisions of § 207.259 of 
this chapter apply to this subpart, 
except that if the lender, at the direction 
of the Commissioner, acquires title to 
the project at a foreclosure sale 
instituted by the holder of the senior 
insured mortgage, the amount of the 
claim determined under § 207.259(c) of 
this chapter shall also include the 
amount bid by the lender to satisfy the 
senior insured mortgage at the 
foreclosure sale. 


§ 241.1220 Termination of insurance 
benefits. 

All of the provisions of § 207.253a of 
this chapter apply to this subpart, 
except that, the following shall also 
constitute grounds for terminating the 
contract of insurance: 

(a) The failure of the lender to notify 
the Commissioner in a timely manner of 
a foreclosure action initiated by the 
holder of the senior insured mortgage; 
and 

(b) The failure of the lender when 
directed by the Commissioner to assign 
the equity loan or bid an amount 
necessary to acquire title to the project 
and convey the project to the 
Commissioner, in accordance with 
§ 241.1210 of this part. 


§ 241.1230 No vested right in fund. 


Neither the lender nor the borrower 
shall have any vested or other right in 
the insurance fund under which the loan 
is insured. 


§ 241.1235 Cross Default. 


In the event the borrower commits a 
default under a prior recorded insured 
mortgage and the holder thereof initiates 
a foreclosure proceeding, said default 
under the prior recorded insured 
mortgage shall constitute a default 
under the equity loan. 


§ 241.1240. Recapture of assistance. 


In the event of a sale or refinancing of 
a project formerly or presently subject to 
an equity loan receiving or which has 
received, under a plan of action, 
additional assistance pursuant to 
section 8 of the United States Housing 
Act of 1937, there shall be deducted 
from the revenues of the sale or 
refinancing an amount equal to the 
additional assistance provided under 
the plan of action. 


§ 241.1245 Insurance endorsement. 


(a) Endorsement. The Commissioner 
shall indicate his insurance of the equity 
loan by endorsing the original credit 
instrument and identifying the section of 
the Act and the regulations under which 
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the loan is insured and the date of 
insurance. 

b) Endorsement of phased loan. In 
the event the loan is phased, the 
Cornmissioner shall indicate his 
insurance of each amount by endorsing 
the original credit instrument and 
identifying the section of the Act and the 
regulations under which such amount is 
insured and the date of insurance. 

(c) Final advance of phased loan. 
When all advances of a phased loan 
have been made and the terms and 
conditions of the commitment have been 
complied with to the satisfaction of the 
Commissioner, he shall indicate on the 
original credit instrument the total of all 
advances he has approved for insurance 
and again endorse such instrument. 


§ 241.1250 Effect of endorsement. 


From the date the equity loan is 
endorsed, the Commissioner and the 
lender shall be bound by the provisions 
of this subpart to the same extent as if 
they had executed a contract including 
the provisions of this subpart and the 
applicable sections of the Act. 


PART 50—PROTECTION AND 
ENHANCEMENT OF ENVIRONMENTAL 
QUALITY 


11. The authority citation for Part 50 
continues to read as follows: 

Authority: Sec. 7(d), Department of HUD 
Act (42 U.S.C. 3535(d)). 

12. In § 50.20, a new paragraph (n) is 
added, to read as follows: 
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§ 50.20 Categorical exclusions. 


7 * * * * 


(n) Approval of mortgage 
prepayments or plans of action 
(including incentives) under the 
Emergency Low Income Housing 
Preservation Act of 1987, and approval 
of mortgage prepayments under other 
statutes or authorities, when the 
proposal does not involve demolition of 
any building, or parts of any building, 
containing the primary use served by the 
project. 


Date: March 30, 1988. 
Samuel R. Pierce, Jr., 


Secretary. 
[FR Doc. 88-7431 Filed 44-88; 8:45 am] 
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